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Judge John C. Pollock 


By His Friend Tuomas Amory Lee 


Kansas has had many able lawyers and some great judges. Of them all, 
no one was an abler lawyer or a greater judge than John C. Pollock, Justice 
of our Supreme Court for almost exactly three years, and Judge of the Dis- 
trict Court of the United States in Kansas for more than thirty years. Judge 
Pollock was the grandson of a Scotch immigrant. His mother was of Irish- 
Welsh extraction and related by blood to the famous artist, Whistler. Judge 
Pollock, in his lifetime said that, while he himself had never investigated the 
matter, Colonel Polk of Lexington, Kentucky, had traced the family history 
to the same root from which sprang the great judges and law-writers, Baron 
Pollock and Sir Frederick Pollock. Great as is the fame of the Lord Chief 
Baron and of the two Sir Fredericks, it may be safely stated that no one of 
them excelled in legal ability or judicial capacity our own Kansas judge of 
the same name. 

John Calvin Pollock was born on a farm in Belmont County, Ohio, on 
November 5, 1857. He was the fourth child of Samuel and Jane (Scott) Pol- 
lock and the grandson of John Pollock who came to this country from Foil 
River, North Strabane, Scotland. Judge Pollock lived on the farm, attended 
the country schools, and in 1878 went to Franklin College, at New Athens, 
Ohio, from which he was graduated after a four year course in June, 1882. 
He returned home, taught school at Heathen Ridge, read law, and on April 
1, 1884, joined his younger brother, James, at Newton, Iowa, where he was 
admitted to the Bar, and went into the firm of Winslow and Varnum. Not 
long afterwards, he went to Montezuma, Iowa, a little town not far from 
Des Moines, and practised there until in the spring of 1885, he moved to Hart- 
ville, Missouri, the county seat of Wright County. Hartville was a little town 
of less than five hundred in the Ozark mountains. There he entered the law 
office of Colonel F. M. Mansfield, where he remained for two and one-half 
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years. Congressman Fyan, upon learning of Pollock’s impending marriage, 
secured, as a wedding present for him, the appointment as local attorney for 
the Frisco Railway Company at Winfield, Kansas, where he settled about 
Christmas time, 1887. There he remained until named by Governor W. E. 
Stanley to the Kansas Supreme Court on January 15, 1901. 

While Pollock’s service upon our Kansas Supreme Court was short, it was 
none the less distinguished. 

On December 2, 1903, he resigned to go upon the Federal Bench as Judge 
of the United States District Court for the District of Kansas, where he re- 
mained until his death at 12:30 A.M., Sunday, January 24, 1937, at his beauti- 
ful home in Kansas City, Missouri, one day after the death of his old colleague, 
Chief Justice William A. Johnston of the Supreme Court of Kansas, and only 
five days after the death of his close friend and colleague upon the Federal 
Bench, Circuit Judge George T. McDermott. 

Returning to Ohio, Judge Pollock, then almost thirty years old, was mar- 
ried to Miss Louise Lafferty, youngest daughter of Dr. Joseph and Melissa 
Irwin Lafferty on September 26, 1887. She died at Wheeling, West Virginia, 
on August 24, 1912, and this was the first crushing sorrow of the lawyer-judge. 
From the date of the death of Mrs. Pollock, the judge made his home with 
his only child, Lucile, the wife of Frank H. Jennings, until some twelve years 
later, when, on July 11, 1924, he was married at Los Angeles, California, to 
Mrs. Beulah Bell McColm Haas. 

He was survived by his widow; his daughter, Mrs. Jennings; his sister, 
Mrs. John Caldwell; and three grandchildren, Lucile, John Pollock, and Laura 
Louise Jennings. 

These are the simple annals of the life of this able lawyer and great judge, 
but what a wealth of judicial history is contained in his thirty-six years upon 
the Bench, what a variety of interesting and amusing anecdotes have grown 
up around his name, and what a wealth of the closest and most enduring 
friendships he established during that period of time. 





His Practice aT THE Bar 


Little more will be said about his practice at the Bar at Winfield after he 
came to Kansas in 1887, except that he was in partnership with John A. Eaton 
and J. Mack Love in the firm of Pollock, Eaton and Love at first, and later 
with his brother-in-law, Joseph T. Lafferty. In each case, Pollock was the 
senior member of the firm. During his thirteen years of practice in Kansas, 
he established a wonderful capacity for hard work, was known as one of the 
ablest and most industrious lawyers in Kansas, and took part on either one 
side or the other in practically all of the most important and hotly contested 
cases of Southern Kansas which were tried in the last few years of his prac- 
tice. He was by general consent accorded a place on the Supreme Bench when 
the Constitutional Amendment under which he was appointed went into 
effect. 
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His Service Upon THe Supreme Court or Kansas 


On Thursday, January 15, 1901, Governor W. E. Stanley announced the 
appointment to the Supreme Court of the State, of John C. Pollock of Cowley 
County, A. H. Ellis of Mitchell County, A. L. Green of Harvey County, and 
E. W. Cunningham of Lyon County, under the Constitutional Amendment, 
increasing the number of the judges of the Court, passed at the November, 
1900, election. A casual glance at the statements of the most important Kansas 
newspapers of that time show that the appointment of Judge Pollock met with 
universal approval. The Topeka Mail and Breeze, for example, announced 
that “he was by general consent accorded a place upon the Supreme Bench 
when the Constitutional Amendment carried.” 

All of Judge Pollock’s opinions in the Kansas reports are to be found in 
Volumes 62 to 67, both inclusive, and number in all one hundred and ten. Of 
these, three are specially concurring opinions and five dissenting, of which 
the most famous, of course, is that in the DeBossiere case, 66 Kan. 31. Justice 
Pollock’s opinions were usually short and were always to the point. No one 
ever read a page of his opinions without knowing what the law suit was 
about and what the precise point in controversy before the appellate court 
involved. 

His first opinion was filed on March 9, 1gor, in the case of Burditt v. 
Burditt and was reported in 62 Kan. 576. In this opinion appears the first of 
the many pungent and characteristic Pollock statements. The second syllabus 
is as follows: 


“The statute of limitations is a shield for defense, not a weapon of attack, and 
cannot be made the basis of a claim for affirmative relief.” 


This opinion is less than three pages long but already contains the char- 
acteristic Pollock ear marks. All of his opinions contain very shortly a brief 
statement of the nature of the law suit, “This is an action in replevin to re- 
cover possession of fifty-six head of cattle,” “This is a suit in injunction to 
restrain the defendant from .. . ,” “This is an action for breach of a written 
contract, to recover damages alleged to have been sustained,” “The defendant 
was indicted, tried, convicted, and sentenced for grand larceny,” etc. A state- 
ment of the precise point before the Court as disclosed by the record, nearly 
always followed, such as “The sole question presented upon the record is,” 
“The only error which we need consider is . . . ,” and then a short statement 
of the conclusion to which the Court has come. Frequently he would say, 
“With this conclusion we can not agree.” 


Not infrequently he would summarize the principal argument of counsel 
upon each side. Ordinarily his citation of authorities was not extensive, al- 
though occasionally, when some question which he regarded as one of great 
importance was involved, his citation of authorities would be very extensive, 
covering a wide range including not only American but also English cases. 
The form of his opinions is excellent. There is no waste matter whatsoever. 
No judge either at nisi prius trials or in writing appellate opinions ever ex- 
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celled Judge Pollock in going directly to the heart of a controversy and in 
stripping it of all immaterial facts and unimportant issues. 

The first one of Judge Pollock’s five dissenting opinions was filed on May 
II, 1901, in the case entitled Mulvane v. Sedgley, 63 Kan. 105. This dissenting 
opinion consisted of twelve pages, the case being in Judge Pollock’s opinion 
an important one. It also involved important people, including John R. Mul- 
vane and General Archibald L. Williams. Pollock, having written the ma- 
jority opinion, starts his dissenting opinion with the following language: 


“I do not agree with either the reasoning employed or the conclusion reached 
in the opinion of the majority of this court. The question is important and its de- 
termination should find the support in the well-recognized principles of/law and 
the adjudicated cases. As determined, it has neither.” 


His language in a dissenting opinion in Railway Co. v. Preston, 63 Kan. 
819, l.c. pages 832 and 833, is also worthy of comment. 


“Recognizing to the fullest extent the importance of uniformity and harmony 
in the decision of this court, and especially in the matter of practice, I dissent from 
the doctrine announced in the fourth paragraph of the syllabus and the correspond- 
ing portion of the opinion. 

“Realizing the effect of this decision to be forever to put at rest that question 
of the power of a judge pro tem, in the settling of a caseamade for this court, in 
the absence of further legislation, yet I deem the decision made so utterly and en- 
tirely at variance with a correct interpretation and construction of the constitution 
and statute law of the state with regard to the power conferred on a judge pro tem. 
that I refuse to sanction the authority of it by my concurrence. In so doing I attach 
but little importance to the argument made by some of my associates, that it is 
better to abide by a former decision long concurred in, though wrong in principle, 
than frankly to acknowledge the error and correct the mistake, as applied to this 
present case. That argument is not without great weight when applied to an er- 
roneous decision, long followed, furnishing the foundation of large property rights, 
but it is unsound when applied to a recent decision which transgresses such a well- 
known rule of law as ‘appeals are to be favored,’ and acts as a pitfall to deprive a 
party of his day in court for the correction of errors. In such cases, ‘nothing is ever 
settled until it is settled right.’ Few institutions of human origin can assert a valid 
claim to the immortal attribute of infallibility. With all due respect to the members 
of this court, past and present, it may be said that this tribunal is not one of the few.” 


The logic of his mind and the processes of his reasoning are clearly dis- 
closed in a specially concurring opinion in Stewart v. Price, 64 Kan. 191, l.c. 
196, 197, 198, and 200. 


“In concurring with the majority in this case, I do so not because of the belief 
that the decision is supported by the larger number of adjudicated cases, but for 
the reason that I believe it to be so commanded by the law-making power of the 
state in such clear and unmistakable language as to leave no escape therefrom, and 
to render the result reached inevitable. 

“Other courts of high standing and authority, by the same process of reasoning 
employed by my dissenting associates, have announced a different conclusion. The 
question, however, remains, Are such decisions correct in principle and sound in 
reason? For thousands of years, had the courts of last resort been called upon to 
determine the form of the earth, it would have been solemnly decreed to be fiat. 
The earth would have continued to be physically round, judicially flat. To my mind, 
the error arises in such decisions by reason of an attempt to construe a plain, posi- 
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tive provision of the code, in its very nature and by its express terms incapable of 
other construction than what it clearly says and plainly means, into the opposite of 
what it says and means. If I am correct in this view, on decision, or a dozen de- 


>” 


cisions, only result in what Jeremy Bentham was pleased to call ‘judge-made law. 

“. . . The purpose of the adoption of the code was to simplify, not to mystify, 
the practice. By the adoption of the code the nice distinctions and subtle refinements 
in the matters of practice existing between common-law and equity practice were 
expressly abolished.” 

“An extended review of the authorities pro and con upon this proposition (and 
they are many) would, to my mind, tend to the confusion of that which is and ever 
must remain plain, and would evince a lack of confidence in a proposition that is 
and ever must remain self-evident.” 


Perhaps the most interesting case, or, if not the most interesting, at least 
the most important case in which Justice Pollock wrote an opinion while 
upon the Bench of this Court was one growing out of the economic upheavals 
and disturbances of the late nineties. On June 7, 1903, the Court filed an 
opinion in the case entitled, “The State v. Smiley” which is reported in 65 
Kan. 240. The Smiley in question was E. J. Smiley, then and for many years 
the secretary of the State Grain Dealers Association. The action was a crim- 
inal prosecution against Mr. Smiley for violation of the anti-trust law. This 
state in common with a number of others (Texas, Nebraska, Illinois, et cetera), 
had passed so-called “anti-trust” statutes, which went so far in Texas as to be 
construed by some as prohibiting foreign corporations from engaging in in- 
terstate commerce. In our state, Chapter 265, Session Laws of 1897 (Gen. 
Stat. of 1901, Sections 7864 to 7874) applying to a combination of two or more 
persons to fix prices in any form of business, and an earlier statute of 1887, 
Chapter 175 (Gen. Stat. of 1901, Sections 2427 to 2429) directed against grain 
dealers alone, were involved. The Court in a long opinion written by that 
able lawyer, Chief Justice Doster, affirmed the judgment of conviction. Pol- 
lock, the sole dissenting Justice, in an opinion nearly as long, wrote one of the 
greatest opinions of his long judicial career. Extracts from it follow: 


“Believing, as I do, that no recent decision of this court is comparable in its 
consequences to the public at large, especially the business and commercial world, 
with that just announced in this case; convinced beyond all reasonable doubt that 
legislation so drastic in terms, tending in such large measure to make criminal the 
otherwise innocent, every-day affairs of life, should not be upheld by this court; 
and fully satisfied beyond all escape from the conviction that the act itself in ex- 
press terms involves more of personal liberty and the rights of private property in 
turpitude and crime than has any prior act ever upheld by this court; and also con- 
vinced that the process of reasoning employed in the opinion for the purpose of up- 
holding the act is inherently and radically false in principle and dangerous in con- 
clusion, I refuse to concur therein, and respectfully state my reasons therefor.” 
lic. 268. 


“That constitution is the supreme law of the land, equally binding upon this 
court and the federal supreme court. The fourteenth amendment does not touch 
upon federal legislation, but is an express limitation upon legislation by a state. If 
the act in question is violative of its prohibitive provisions it is void, and that is 
an end of it. The question before us, which should be squarely met, is, whether 
the act under consideration contravenes the federal constitution, and not whether 
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this court may attempt to hew around it by the process of specious reasoning em- 
ployed.” l.c. 278, 279. 

“. . . By the act in question the legislature has attempted to prohibit, by com- 
binations of capital, skill, or acts, all restraint upon trade and commerce and all re. 
striction upon trade, commerce, manufacturing, or transportation, whether such 
restriction is in its nature and extent such as may be reasonable and to 
the self-preservation and protection of the parties engaged from financial ruin or 
oppressive to the public. Unbridled competition, which is in effect a license to the 
strong to destroy and obliterate the weak, is commanded. With the public policy 
of this act, whether wise or unwise, we have no concern. With the power of the 
legislature to enact this law, and the duty of the courts to command its enforcement 
or deny its validity as opposed to the fundamental law of the land, we are con- 
cerned.” l.c. 280. 


“, . . That the police power, or any power of the state, authorizes the act in 
question, I deny. I deny it because it is an unwarranted abridgment of personal 
liberty; because it takes away private property without due process of law; because 
it denies equal protection under the law, without justifiable ends. A legislature 
may become as much a tyrant as a czar or a king.” l.c. 282. 


It was, however, for his two opinions in the famous DeBoissiere cases 
for which Pollock is best remembered insofar as his service upon the Supreme 
Court of this State is concerned. The first opinion, curiously enough, is not 
reported in the Kansas reports but was reported March 1, 1901, in the Pacific 
Reporter and in 5 L.R.A., New Series 692. The opinion of the court was writ- 
ten by Pollock and concurred in by Justices Smith, Cunningham, Greene, and 
Ellis; Chief Justice Doster and Justice Johnston dissenting. Two years later, 
Justice Burch in the meantime having become a member of the Court, the 
Court reversed itself in the opinion reported in 66 Kan. 31. The opinion of 
the Court in the later hearing is written by Chief Justice Doster and concurred 
in by all of the members of the Court except Pollock, Cunningham and Burch; 
Smith and Greene having changed their minds in the meantime. The writ- 
er of this memoir does not know whether the Court ever regretted the later 
change of mind or not. Certainly no student of the law will question that 
Justice Cunningham in his dissenting opinion correctly stated the law in re- 
gard to the rule against perpetuities as it is now understood, and correctly 
applied it to the facts in the DeBoissiere case, and there are many, of course, 
who prefer the reasoning of Justice Pollock in regard to the trust features of 
the case. Pollock’s dissenting opinion in this case is some eighteen pages in 
length. Two very short quotations will be made from the opinion as they 
illustrate so well Pollock’s type of mind. 


“In considering this question I shall lay aside any discussion of the rule against 
perpetuities discussed by Mr. Justice Cunningham in his dissenting opinion, for 
all agree that if the deed is a valid grant to a public charity the rule has no applica- 
tion. I also lay aside from this discussion the patent fact that as the conveyance is 
to the grantees, their heirs and assigns, in fee, as trustees for the orphan children of 
deceased Odd Fellows of the state, and contains no clause in restraint of alienation, 
the trustees take an alienable title. (Boyer v. Sims, 61 Kan. 593, 60 Pac. 309; Webb 
v. Rockefeller, post, just decided, 71 Pac. 283.) I prefer to place my dissent upon 
the ground that the conveyance is a valid grant to a public charity and must be 
upheld. 
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“The ground of the decision of the majority, stripped of all useless verbiage, 
is summarized in the majority opinion as follows: 

‘That is not a public charity which the state is not under obligation in 
the first instance to endow for the use of the very class to be benefitted; and 
the state is not under obligation to provide and maintain a home for the 
orphans of deceased Odd Fellows.’ 

“Without fear of successful contradiction, I deny the soundness of this state- 
ment. Its sole merit lies in novelty. No authorities are cited in its support, and I 
assert that there is not an authority to be found, ancient or modern, in all the vast 
accumulation of knowledge upon this subject, which either supports, or tends to 
support, this doctrine or the labored apology of the learned chief justice, written 
in excuse of the decision made.” l.c. 33. 

“After a thorough examination of many of the multitude of decisions and prece- 
dents governing this case, it is to my mind incomprehensible and inexplicable why 
this most noble gift to a worthy charity has been stricken down in the house of its 
friends. The reasons given for so doing neither convince the mind nor excuse the 
act. We had a wealth of learning to guide our footsteps. The mistake made is 
irretrievable. Men of large wealth and benevolent minds will in future shun the 
state as they would a pestilence. No court, unless compelled thereto by law, will 
follow the decision made. No lawyer will cite it unless in support of a doubtful or 
desperate case.” l.c. 49. 


One other quotation from one of Justice Pollock’s opinions while sitting 
upon the Supreme Court of this state will be given, as it illustrates so clearly 
the internal compulsion which Pollock felt of stating definitely and precisely 
in his opinions the nature of the cause of action and the one determining 
question before the Court. The quotation is from Investment Company v. 
Burdick, 67 Kan. 329, l.c. 334. 


“While by provision of the civil code the common-law forms of action are ex- 
pressly abolished, yet it is true, and ever must remain true, in any orderly admin- 
istration of justice, that the precise nature of the cause of action must be determined 
before the rules of law applicable thereto can be ascertained and applied. Any other 
method of procedure must of necessity lead to inextricable confusion.” 


These various quotations from Justice Pollock’s opinions in the Supreme 
Court of Kansas have been made in much more detail than the length of his 
service upon this Court, as compared with that upon the Federal Bench, 
might warrant. This is, however, a memorial in this Court of Justice Pollock 
as distinguished from Judge Pollock, and as such the disparity may be par- 
donable. 

His APPOINTMENT TO THE FEDERAL BENCH 


The story of Judge Pollock’s appointment to the Federal Bench is an in- 
teresting one. The following account of it has been collected from a variety 
of sources, part of them including statements of participants, private letters, 
and a study of all of the accounts carried in the important Kansas newspapers, 
and the Kansas City Star. So far as known, there has never before been an 
attempt to correlate the various stories into a single statement. 

When Judge Hook of the United States District Court was promoted to 
the Circuit Court of Appeals in 1903, there was the most extraordinary legal 
scramble for the vacancy which has probably ever taken place in this state. At 
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that time the two United States senators were Chester I. Long, of Wichita, 
and J. Ralph Burton, of Salina. Charles Curtis, then Congressman, was ex- 
pecting to run for the Senate in 1904 against Burton. David W. Mulvane had 
recently defeated Captain Cyrus Leland for National Committeeman and 
Lieutenant Governor James A. Troutman had recently lost the nomination 
for Governor to Willis J. Bailey at the Wichita convention. Each of these 
notable political figures had a different candidate for the vacancy except pos- 
sibly Burton. Senator Long was for Justice William A. Johnston. Dave Mul- 
vane was for his close friend, Charles Blood Smith. Charles Curtis was for 
J. G. Slonecker. Cy Leland, Mort Albaugh, the Federal Court crowd in gen- 
eral and Governor Bailey were for Pollock. Jim Troutman was very strongly 
anti-Pollock, due partly to Troutman’s defeat for Governor at the Wichita 
Convention and partly to Pollock’s opinions in the DeBoissiere cases. The 
various Congressmen who at that time thought, at least, that they, too, had 
something to do with federal judicial appointments, were divided amongst 
several of the candidates although none of the Congressmen supported Pol- 
lock, although Phil Campbell and Victor Murdock were very friendly to him. 
Unknown to anyone, Senator Long who had the friendship and the ear of 
President Roosevelt, had been promised by President Roosevelt at Oyster Bay 
the preceding summer, that no appointment would be made without Long’s 
approval. At the time that the promise had been made, however, President 
Roosevelt knew nothing about the impending break between factions of the 
party. If Burton had been for Judge Johnston, Judge Johnston would have 
been immediately named for the position, but Burton and Johnston were old 
Fifth District neighbors (but not friends), and had had Fifth District Con- 
vention differences for years. While Burton had no particular candidate in 
mind, he told Long that he would not be for Johnston and would oppose him 
on the floor of the Senate if he were nominated. After much thought, Long 
came to the reluctant conclusion that while Johnston could be nominated, 
senatorial courtesy might prevent his confirmation. 


A new factor then entered the field in the person of N. H. Loomis, one 
of the attorneys for the Missouri Pacific Railroad and later its general counsel 
at Omaha. Loomis, who had never taken any part in politics for himself prior 
to that time, now became a candidate. In spite of his railroad connections he 
did not have the support of any of the railroad men. The so-called Eastern in- 
fluence, meaning the powerful figures in the railroad world, were divided be- 
tween Charles Blood Smith and Pollock. Loomis became a very active can- 
didate and quickly got the backing of the prohibition leaders such as Charles 
and Willis Gleed, Jim Troutman, and also Eugene Ware, at one time a mem- 
ber of the Gleed firm, who was a very prominent member of Roosevelt’s 
kitchen cabinet during his service as Commissioner of Pensions. It was pro- 
posed to divide the state into two districts so that Long could name one judge 
and Burton the other, but the proposal did not work out. All of the can- 
didates were soon in Washington. Charles Blood Smith luckily had a case to 
argue before the Supreme Court, and was the first candidate to arrive. His 
backer, Dave Mulvane, who was in New York, quickly followed him. Charlie 
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Gleed immediately followed Mulvane. Then came Leland; M. A. Low; 
United States Marshal Mackey; Col. John S. Dean, United States Attorney; 
and Judge Pollock on November 9. Judge Johnston came on the roth or 11th, 
and in a few days other Kansans in Washington included Frank P. Lindsey, 
J. J. Wood, Willis Gleed, Hiram Price Dillon, and so forth. On November 
11, 1903, Troutman caused a great sensation by his charges against Judge 
Pollock. The charges were affidavits by bellhops of the Copeland Hotel that 
Pollock drank and gambled. Pollock lived at the Copeland Hotel with Mrs. 
Pollock and his daughter, Lucile, during his service on the Supreme Court. 
The Copeland Hotel was owned by Troutman’s father-in-law, Cope Gordon. 

Two good stories, both of which are probably true, came out of the scram- 
ble. It is related that when Cy Leland was visiting with Attorney General 
Philander C. Knox, urging the selection of Justice Pollock for the vacancy, 
Knox said, “Captain Leland, I hear that your candidate plays poker.” The 
sly old fox is reported to have replied, “Mr. Attorney General, your own skill 
at the poker table is proverbial among those whom I know in Washington.” 
And it is said that when Dave Mulvane was pressing the candidacy of Charles 
Blood Smith upon the President, Mr. Roosevelt said: “Mr. Mulvane, I am 
told that your candidate not only plays poker but drinks whiskey.” Dave is 
reported to have replied: “Mr. President, my friend, Mr. Smith, has all the 
vices of a gentleman.” 

On November 25 while the Congressional delegation was in session trying 
to agree upon a choice, word came that the President had sent to the Senate 
the name of John C. Pollock and on December 2, 1903, Pollock was sworn in 
by Justice Brewer, formerly of Kansas. 

While it was conceded that Pollock’s appointment was a great personal 
victory for Senator Long, press reports indicated that Cy Leland had clinched 
the appointment and that he was at the White House when it was made, im- 
mediately after the Attorney General had recommended either Johnston or 
Pollock. He apparently convinced the President that the criticisms against 
Pollock were originated by persons who had been criticised by him in opin- 
ions he had rendered. It is stated that Captain Leland showed to the Presi- 
dent a letter to Judge Pollock from his young daughter, Lucile, which touched 
the President. The letter follows: 


“Why don’t you go and see the President and tell him about these nasty 
charges? I know if he could see and talk to my papa he would not believe the mean 
things they are saying.” 


His Service Upon THE Feperat BENcH 


Judge Pollock’s service on the Federal Bench was not limited by any 
means either to the United States District Court or to the District of Kansas. 
Shortly after he was appointed to the Federal Court, he very quickly became 
known to the appellate judges of the Federal Court, and there are in the Re- 
ports, many opinions written by Pollock, not only while sitting as a nisi prius 
judge but also while acting as a member of one or the other of the Circuit 
Courts of Appeal. His qualities of mind as well as of character and soul, made 
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him a very welcome addition to the appellate benches and after the formation 
of the Tenth Circuit, he was frequently called upon to sit upon it, and in fact 
did sit there more frequently probably, than any other District Judge of that 
Circuit. His long years of service under the great Judge Sanborn made him 
admire and almost revere the great learning as well as remarkable judgment 
and common sense of that well known presiding Judge of the old Eighth 
Circuit. Perhaps it is not too much to say that no lawyer who practised in the 
old Eighth Circuit failed to come within the influence of Judge Sanborn or 
failed to have the same feeling for Judge Sanborn which Judge Pollock so 
frequently manifested. Indeed it might be said that Judge Pollock patterned 
his judicial conduct while sitting upon the judicial Bench after Judge Sanborn. 

But whether or not Judge Pollock was sitting as a nisi prius trial judge 
engaged in the trial of an ordinary action at law with a jury, or in attempting 
to unravel the intricacies of some corporate refinancing in a suit in equity, 
or sitting upon the appellate bench, taking his record not from the things of 
which he was a part and which were happening around him, but from the 
printed page alone, one almost always finds the same judicial characteristics. 
Woe unto the lawyer who appeared before him in the court room and wasted 
the time of the Court; woe unto the lawyer in the equity suit who knew not 
the equity rules appertaining to the suit in question; and equally woe unto the 
lawyer who appeared before the appellate bench, knowing neither the basis 
of the jurisdiction sought, nor the state of the record upon which the appellate 
judgment must be based. Perhaps no judge ever more quickly stripped a case 
of its immaterial outer sheathings and went directly to the one point which, 
more nearly than any other, would decide the fate of the litigation. Judge 
Pollock had a very definite impatience with the lawyer who was either un- 
prepared or who wasted the time of the Court. It was his habit in any matter 
not to be tried before a jury, which warranted the expenditure of funds and 
which called for a lengthy consideration of evidence, to appoint a special 
master, or perhaps a referee to hear the evidence, find the facts, and recom- 
mend the conclusions of law. Not infrequently, upon deciding some prelim- 
inary matter having to do with the pleadings, he would state that “an able 
and experienced special master will be appointed” to hear the evidence and 
making findings of facts and conclusions of law. One of the reasons for his 
high standing at the Bench was his happy faculty for the appointment of men 
of outstanding ability for such posts. I doubt if a single poor appointment of 
such a type can be found in the judicial record of Judge Pollock. Those whom 
he trusted were trusted to the limit. His appointments of the late Judge W. 
P. Dillard of Fort Scott, loved by all who knew him; of the late Judge George 
T. McDermott; of A. L. Berger; Charles Blood Smith; Robert C. Foulston, 
and others of like character and ability found only commendation by mem- 
bers of the Bar. His reliance upon the reports of his special masters was, per- 
haps, to some slight degree a fault. Judge Pollock’s reversals by the Circuit 
Court of Appeals were not many. They fell principally into two classes of 
cases, and in one of them, the cause of the reversal might sometimes be found 
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in his confidence in and reliance upon the reports of the able men whom he 
appointed to make findings of fact and conclusions of law. 

The other cases in which his reversals were found, were usually those in 
which Pollock’s individuality and dislike of restraint led him, sometimes un- 
duly, to restrain or enjoin state, county, or city officers or boards from enforc- 
ing some state statute, ordinance, or regulation which seemed to him to be 
an infraction of the rights of the individual as guaranteed to him by the Fed- 
eral Constitution. Some instances of both of these types of cases will be given 
hereafter. 

A good example of Judge Pollock’s unusual reliance upon the reports of 
his special masters is the Katy Railroad taxation case, reported in 66 F. (2d) 
842, as Pleasant v. Missouri-Kansas-Texas Railroad Company. In this case, the 
Tenth Circuit Court of Appeals reversed Judge Pollock’s order which ap- 
proved the report of the special master (Judge Dillard). The special master 
had found that the assessed valuation of the railroad in Kansas was some 
$5,000,000.00 too high and recommended an injunction against collection of 
taxes based upon the assessed valuation fixed by the State Tax Commission. 
A few other examples could be given but this illustrates the point sufficiently, 
and is, perhaps, the outstanding example of this particular class of cases in 
which Pollock was sometimes reversed. 


Perhaps the best examples of the other type of cases in which Pollock was 
sometimes reversed may be found in the various slot and mint vending ma- 
chine cases. These various slot machine cases began in about 1927 and there 
was a good deal of newspaper publicity in regard to them. The Attorney 
General of the State was bringing pressure to bear upon various city admin- 
istrations to prevent the use of the machines. Judge Pollock granted orders 
restraining various officials from seizing slot machines until the constitutional 
questions involved in the statute were decided. It was approximately two 
years after the first restraining order was issued before the United States 
Supreme Court finally decided the constitutional questions. Examples of these 
cases may be found in the Federal Reports in 29 F. (2d) 535; 57 F. (2d) 665; 
and 60 F. (2d) 125, etc. These prosecutions, of course, were based upon the 
police power of the State, and Pollock in these cases as well as in transporta- 
tion of liquor cases and Mann Act cases, was very much opposed to transform- 
ing the great Federal Courts, established for the purpose of protecting the 
rights of the individual under the federal constitution and for the construc- 
tion and enforcement of the various federal statutes having to do with the 
organization of the federal government, into petty police courts. His great 
aversion to the transformation of the courts was expressed upon many oc- 
casions and in many ways. It was said, whether or not truly, that Kansas was 
the only State in the Union in which the federal government preferred to 
bring prohibition cases in the state court rather than in the federal court. As 
a matter of fact, Judge Pollock had contempt for numerous laws which have 
been held in high esteem in Kansas, such as the prohibitory law, the anti- 
cigarette law, the Mann Act, etc. He always felt that violations of these laws 
and similar laws including the Dyer Act, were police matters and had no 
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place in the federal courts. At one time he said of the Mann Act as con- 
strued by the higher federal courts, that “Congress did not aim at interfering 
with the personal escapades of any man.” 

His feelings in regard to the police power were strikingly illustrated in 
the great opinion which he wrote in The National Bond and Investment Com- 
pany v. Gibson, 6 F. (2d) 288. This was an action in replevin by an automobile 
finance company to recover a car containing intoxicating liquor, seized by 
the Sheriff of Lyon County. He held the seizure to be unconstitutional as 
taking property without just compensation, insofar as confiscating the prop- 
erty of an innocent mortgagee was concerned. 


“Of course, the reliance of counsel for the defendant is in the exercise of the 
police power of the state, a power properly reserved to the states in the beginning, 
but in these latter years a reservation which the government appears to have but 
little reluctance in trespassing upon. If there are limitations upon the exercise of 
the reserved police power of the states of this nation, and of necessity there should 
be some limitation some place, such limits are declared by the authorities only in 
the most general terms, and the difficulty, if not the utter impossibility, of estab 
lishing any specific and fixed boundary to the exercise of this most uncertain of 
all governmental powers has given rise to unending litigation, and ever will so 
long as our present form of government lives?” 


Reference has been made to the fact that Judge Pollock’s service upon 
the District Court was not confined to the District of Kansas. The Chief 
Justice of the United States frequently assigned Judge Pollock to District 


Courts in New York, California, and New Orleans. As a matter of fact, when- 
ever the docket of one of the great metropolitan districts became badly con- 
gested, it seemed to be the habit to summon Judge Pollock from his Kansas 
habitat, where for more than twenty-five years he transacted alone all of the 
business of the district. As an instance of the manner in which Judge Pollock 
could and did dispose in a short time of a large number of cases clogging the 
docket, the newspapers in 1915 referred to the fact that in six and one-half 
weeks, there were over one hundred convictions in the two cities of St. Louis 
and Des Moines. In St. Louis, the oleomargarine cases were being tried. Pol- 
lock tried thirty-five of them to the jury, and thirty-five were found guilty. 
Thirty-five others pleaded without a trial. The Judge sentenced some fifty 
to jail or to the penitentiary and assessed fines of $250,000.00. He then went 
immediately to Des Moines where he tried thirty-six cases of conspiracy 
against a national organization of plumbers, and in each case there was a ver- 
dict of guilty. Thus, in less than fifty days, Judge Pollock cleared the dockets 
of two districts, disposing of more than one hundred individual pieces of bus- 
iness in that time. 

A distinguished member of the New York Bar, who came originally from 
Leavenworth, Henry Wollman, wired to the toastmaster of the great dinner 
to Judge Pollock, given in Kansas City in 1931, as follows: 


“When Judge Pollock presided over the United States District Court here, he 
demonstrated in the highest degree to the people of this city, what I have always 
known, that a man who is a splendid judge in the West, is a splendid judge in 
this metropolis, and would be a splendid judge in London.” 
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Judge Pollock’s earnest efforts to protect the poor, the weak, and the help- 
less were many times exhibited. It is probably a fair and a true statement to 
say that no underdog who had been in his Court Room, no unfortunate out- 
cast who had stood before the Bar of Justice presided over by Judge Pollock, 
was among his critics. His deep sympathy for the downtrodden and those 
less fortunate than himself was apparent to all who saw him in the Court 
Room. He was always lenient with women and children, but his leniency 
with children was balanced by his severity towards their parents. 

It was his belief that the source and center of all of the saving and most 
helpful influences which form the American character came from the home, 
the family, and the fireside, and in the later years of his life, he feared that 
the influence of the home and of the parents, and the lessons of obedience 
and duty derived from the home and the parents were disappearing from our 
national life. 

Judge Pollock’s language in the habeas corpus case entitled In re De 
Londi, 2 F. Supp. 256, strikingly illustrates his earnest efforts to protect the 
friendless derelict cast up on shore by the chances and circumstances of life. 


“. . . As there is no judgment of conviction, the defendant on another trial 
would never be able to plead former jeopardy. 

“The warden of the prison herein must show, as the foundation for his war- 
rant to legally justify him in holding petitioner in confinement, a valid judgment 
or sentence of the trial court having jurisdiction against him. This is not shown. It 
cannot be a record such as that attempted to be shown by the warden of the prison 
can be held sufficient to justify the holding of the petitioner for a felony for a period 
of fifteen years. There is nothing petitioner can show from the record made against 
him in the trial court whether he was convicted on all or any of the counts or that 
such conviction was pronounced against him by the trial court. “The safety of the 
people is the supreme law.’ Their liberties cannot be abridged or denied them in 
manner so careless, in form so uncertain, as here presented.” I.c. 258. 


And yet his belief in an organized government and in the right of gov- 
ernment to self-protection is equally as strikingly shown in another habeas 
corpus (a court martial) case, Ex Parte Johnson, 3 F. (2d) 705, from which 
the following quotation is made: 

“. . . It would be unthinkable that a military force of our country should be 
sent out from this country into a foreign state for any such purpose as the Pershing 
punitive expedition was sent into Mexico, or the expedition was sent to Peking, 
China, during the Boxer uprising, without the power of self-preservation through 
law of the members of that force, whether a state of war actually existed or not. 
— of a military force demands this shall be so. It therefore is so.” 
£. 706. 

The petition here was by a regular army man sentenced for killing a 
fellow soldier in Mexico on the Pershing expedition. The defense was that 
the United States was not at war with Mexico, and a court martial had no 
power in time of peace. 

The same feeling is also manifested in an extract from his opinion in 
Tanner v. United States, 62 F. (2d) 601, which is self-explanatory. 


“. .. yet the case was still pending, and it was not only the right but the duty 
of the court to deal with the same. It is unthinkable a court should be so weak 
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or supine, so wanting in constitutional power, as to not be able to protect its of- 
ficers in the proper discharge of their sworn duty. That a juror, acting under his 
sworn duty in the administration of justice in one of our national courts, should be 
so basely accused and humiliated by an interested officer of the court, cannot be 
thought not to be included in the statutory law above quoted. No doubt jurors, if 
such conduct as is found in this record should go unpunished, would fear to do 
their sworn duty in an honest, impartial manner, as must be done in the administra- 
tion of justice in our courts. We are of the opinion the judgment imposed for the 
offense by the attorney in this case was well within the statutory power conferred. 
Aside from this, the court was very moderate in his punishment, and for that the 
court is to be commended and not criticized for its timely action in this case.” l.c. 602. 


The most interesting habeas corpus case which probably ever came be- 
fore Pollock except for the Perovich case, which will be referred to in detail 
hereafter, was the case reported in 2 F. (2d) 36, in which the Eighth Circuit 
affirms Judge Pollock’s judgment dismissing petitions for writs of habeas 
corpus by forty-one members of the 24th U. S. Infantry who had mutinied 
and taken part in the race riot at Fort Sam Houston, Texas. These forty-one 
men, all being colored soldiers and members of the Third Battalion of the 24th 
U. S. Infantry, had mutinied, seized arms, and killed in a race riot with their 
rifles some thirteen people, including one captain, one non-commissioned of- 
ficer, and eleven civilians, and a court martial was called by Major General 
Johp Ruckman which sentenced all of these men to life imprisonment. A 
previous court martial of other soldiers of the same regiment had sentenced 
the ring leaders in the race riot to death. General Ruckman had, under his 
authority in time of war, promptly approved of the sentence and they had 
been hanged. 

The most interesting case which ever came before Judge Pollock was 
that of Vuco Perovich, a native of Montenegro, who voluntarily chose death 
by hanging to life imprisonment. See Ex Parte Perovich, 9 F. (2d) 124; Pero- 
vich v. United States, 205 U. S. 86 (being the appeal from the original con- 
viction) ; Perovich v. Perry, 167 Fed. 789 (being a judgment denying a writ 
of habeas corpus prior to the commutation of sentence involved in the case 
which was before Judge Pollock); and finally Biddle v. Perovich, —U.S.—, 
71 L.Ed. 1161, (being the opinion of the United States Supreme Court re- 
versing Judge Pollock). 


Vuco Perovich, the son of a judge of the little country of Montenegro, 
connected with its nobility and indirectly with its royalty, was visiting his 
brother in New York in the spring of 1904. He was then about eighteen years 
old and had been an officer in the Montenegrin army with a clean record. 
He followed the gold rush to Alaska, having considerable money. He had a 
fist fight with two other men at the little mining camp town of Fairbanks 
and upon the advice of friends and being somewhat frightened, left Fair- 
banks for a few days; upon his return, he was arrested and charged with the 
murder of a fisherman named Jaconi who had been killed the night after 
Perovich left Fairbanks. When arrested he was wearing some of the clothing 
of Jaconi and was for that reason charged with his murder. The men with 
whom Perovich had fought, who had been members of a posse during the 
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search for the murderer of Jaconi, suddenly remembered for the first time 
after his return, that Perovich had threatened to murder and rob Jaconi. Pero- 
vich said that he had bought the heavy clothing for his flight. 

He was tried and convicted before a United States Court. At that time 
he had practically no knowledge of the English language. He asked for an 
interpreter in order that he might know what evidence was being given 
against him. For some unknown reason, that was denied. Later he told friends 
that he thought he was being tried for the assault and battery. Judge James 
W. Wickersham who tried him, later said that Perovich was poorly defended 
by the lawyer appointed to defend him. Attorney General George W. Wick- 
ersham, when the case was presented to him, commented upon the facts that 
Perovich’s incriminating answers to certain questions when he himself took 
the stand, might very well be explained by his “ignorance and lack of know!- 
edge of the English language.” He was convicted and sentenced to be hanged. 
An appeal was perfected by some society which took an interest in his case, 
but he was not represented by counsel in the United States Supreme Court 
nor was a brief filed upon his behalf. In the absence of brief and assignment 
of error, the Supreme Court found no reversible error. The opinion is re- 
ported in 205 U. S. 86. The jurors who rendered the verdict, the judge who 
presided at his trial, the United States Marshal who had him in custody, the 
Bishop of Alaska, and practically all of the more responsible citizens of Fair- 
banks and vicinity joined in a petition for a pardon or commutation of his 
sentence. The Attorney General after an exhaustive review recommended that 
his sentence be commuted because of doubt. President Taft granted that com- 
mutation. (Taft was Chief Justice when the later case was heard before that 
Court.) The prisoner was then taken from the death cell of the Alaskan jail, 
where he had spent four years in a steel cage but little larger than a coffin, 
and sent to a Federal penitentiary upon the direction of the Attorney General. 
From 1909 to November, 1925, he was confined in various federal peniten- 
tiaries. United States Marshal Love, who had him in custody during the ap- 
peals said of the prisoner: 


“For more than four years he has occupied a steel cage, about 5 x 6 feet, with 
thirty minutes each day in which to exercise in a narrow steel inclosure about the 
cells; this while the attorneys were making their good fight for a life. 

“The fact that he could endure such an existence and not become actually in- 
sane, is evidence, I believe, of a peculiarly stunted mind at the beginning of his 
confinement and for a long period succeeding. 

“During his confinement, he has educated himself into a considerable knowledge 
of English and has become somewhat of a student. He has been a good prisoner. 

“To hand this man, who came into custody dull and brutish, but who has de- 
veloped by his own effort and his improved environment (though that of a jail) 
into a fair specimen of man is to kill, with the body, a mind that did not exist at the 
time of commission of the crime, and so not to be held guilty.” 


During these four long years, the death light burned each night in front 
of his cell. Twice he stood on the very steps of the scaffold. He knew the 
mental torment which precedes a shameful and certain death. Be it said that 
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in his trouble, he thought too highly of his family name to invoke the aid of 


relatives. 

During those twenty years in jail and in federal penitentiaries, he mastered 
more than a dozen languages, including the English language, learned the 
barber trade, and preached the Gospel to his fellow convicts. He studied law 
and the Government and institutions of our country. Without any help, he 
prepared an application for a writ of habeas corpus and filed it in February, 
1925, with Judge Pollock. Judge Pollock was impressed with the application 
for the writ and the peculiar circumstances of the case, and appointed George 
T. McDermott as counsel for the petitioner, advising Perovich that if his writ 
should issue, Perovich might be forthwith hanged upon the original sentence 
of death. The sole point made by Perovich was, that his sentence had been 
changed without his consent and that he was therefore illegally confined on 
the sentence under which he was being held. Perovich had never applied for 
or consented to a commutation of sentence, and had decided, after the years 
of prison confinement, that an immediate release by hanging would be pref- 
erable to the slow torment of continued imprisonment for a crime which he 
insisted throughout the years that he had never committed. 

The government was represented by Al F. Williams, Alton H. Skinner, 
and Frank H. McFarland. Repeated hearings were held before and with Judge 
Pollock. The entire record of the case as shown by the files of the Depart- 
ment of Justice, the exhaustive review of the case by Attorney General Wick- 
ersham, the statements of Judge Wickersham who tried him, and the review 
of the case by the Pardon Attorney of the United States were submitted to 
the Court, together with other evidence. In a most interesting opinion Judge 
Pollock considered the executive power and held that the President’s order 
was null and void, saying: 

“This court is convinced that what President Taft actually did was to entirely 
change the nature and grade of the petitioner’s punishment.” 

In considering the question, Judge Pollock said: 


“Again, is life imprisonment preferable to death? To some, it might be; to 
others, it might not be. The two punishments differ in their very nature and char- 
acter. To an innocent man, imprisonment for life might well be a life of torture, a 


living hell, compared to which death might be a kindness.” 


The writ prayed for issued. The government appealed to the Circuit 
Court of Appeals. That Court certified the case without opinion to the United 
States Supreme Court and the United States Supreme Court in Biddle v. Pero- 
vich, —U.S.—, 71 L.Ed. 1161, reversed Judge Pollock. In the meantime the 
government twice made an application to Judge Pollock to send Perovich back 
to Alaska to have the sentence of death carried out. Under the statute, it was 
the duty of the Judge to proceed in a summary way to hear the facts of the 
case “and thereupon to dispose of the party as law and justice require.” Judge 
Pollock refused to send Perovich back to Alaska or to send him to the gal- 
lows, but instead discharged him. As a matter of fact, he had grave doubts 
after his examination of the record whether a crime had been committed. 
The evidence of murder was confined to the finding of bones in a burned 
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cabin and there was some doubt as to whether they were human bones. There 
was no proof that they were the bones of Jaconi. In denying this application, 
Judge Pollock in his order of November 7, 1925, said: 


“Upon application of the respondent that the prisoner be remitted to the court 
imposing the original sentence for the purpose of execution the court declines and 
refuses to make such order, for the reason that an examination of the records, 
papers, and documents submitted to the court for consideration by the parties here- 
to throws such serious and substantial doubt upon the question of whether a crime 
had been committed, and if committed, whether the petitioner was guilty thereof; 
and for the further reason that it appears that the petitioner has already spent twenty 
years in prison, four of which years were spent in a cell in a jail; for which reasons, 
and others, the court denies the request of the respondent.” 


The government also applied for an order remanding the prisoner to the 
penitentiary pending the appeal. The prisoner had been released upon his 
own bond by order of Judge Pollock. When that application was presented, 
Judge Pollock stated that if the government desired to have a bond with good 
security substituted for the personal bond on which the prisoner was released, 
he would be disposed to make such an order. Counsel for the petitioner of- 
fered to sign such bond personally for any reasonable amount requested by 
the government. However, the government dropped this application and no 
order was made upon the application, nothing further being heard of it. 

George McDermott made a most eloquent argument in this case. He 
became so convinced of the innocence of his client and the justice of his cause 
that he spent several hundred dollars for travelling expenses to St. Paul be- 
fore the Circuit Court of Appeals, and to Washington, and for printing the 
briefs, and in addition, offered to go upon the bond of Perovich. It is only 
justice to Mr. Perovich, however, to state that when he rehabilitated himself, 
he repaid to Judge McDermott the amount of his expenditures as well as a 
modest fee. In the peroration of his argument Judge McDermott said: 


“It is idle to talk of death being the most terrible experience in life. Thousands 
of boys have gone to certain death, rather than confront the ordeal of going through 
life branded as one who ran in face of enemy fire. Where is the man who would 
not go cheerfully to his death to save his son? Whence come the melancholy army 
of suicides, who step into the great unknown rather than bring disgrace upon their 
families? Whence came the phrase, “The Mercy of Death?’ And who can forget 
that classic and impassioned prayer, upon which hangs the fame of Patrick Henry, 
‘Give me liberty or give me death’?” 


Perovich felt everlasting gratitude to both Judge Pollock and Judge Mc- 
Dermott. He went to Rochester, New York, in December, 1925, borrowed 
some money, opened a little barber shop, and when two years later, he gave a 
dinner to Judge McDermott and some of Judge McDermott’s friends at the 
leading hotel in Rochester, there were included as his guests some of the most 
prominent citizens of that city. At that time he had completely paid for his 
first barber shop and had partially paid for a second barber shop which he was 
also operating. 

While Judge McDermott lost his case in the United States Supreme Court, 
he won it with the President and shortly after the Supreme Court reversed 
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Judge Pollock’s decision, Perovich was given a complete pardon by the Pres- 
ident and never again had to return to the custody of a marshal. 


One of the most interesting cases which came before Judge Pollock was 
the litigation involving the rebuilding of the Twelfth Street Bridge between 
Kansas City, Missouri, and Kansas City, Kansas, over the Kaw River. The 
bridge had been destroyed by the flood of 1903 and reconstructed in 1904. The 
street railway cars of the Kansas City Railway Company as well as traffic in 
general used both bridges. In 1919, the drainage district found that the bridge 
was an obstruction to the flow of the stream and a flood menace, as it did not 
clear on the north bank the harbor line established by the War Department 
in 1910. The distance between the harbor lines as thus established was 876 feet. 

In 1920 the Drainage Board found that the entire bridge was a flood 
menace and ordered its removal. On the same day, the Kansas City Railway 
Company brought its suit to enjoin the Drainage Board. In one way or an- 
other, through numerous suits filed in the state courts, the matter was de- 
layed from year to year until in 1922, twelve years after the injunction suit 
had first been filed, the Supreme Court of Kansas in Kaw Valley Drainage 
District v. Board of County Commissioners, 110 Kan. 566, swept away the 
intervening litigation, leaving the injunction suit before Judge Pollock the 
only case then remaining. On February 10, 1923, Judge Pollock entered a de- 
cree in general terms finding it necessary to reconstruct the bridge and order- 
ing it done at the expense of the County and not of the Railway Company but 
barring the Railway Company from any right in the bridge as heretofore 
claimed. The Board of County Commissioners delayed for more than a year, 
and on September 27 and September 30, two more suits, one in the District 
Court of Wyandotte County and the other directly in the Supreme Court of 
Kansas were filed to prevent the rebuilding of the bridge. On October 3, 
1924, contempt proceedings against C. W. Trickett and Justus N. Baird, at- 
torneys of Kansas City, Kansas, who had filed the two latest suits in the state 
courts to prevent the rebuilding of the bridge, and the three County Com- 
missioners were brought by the Drainage District. The matter was referred to 
a special master who took testimony at length. Upon submission to the Court, 
Judge Pollock found all of those cited guilty of civil contempt and fined Mr. 
Trickett $5,000.00, Mr. Baird $2,000.00, and each member of the Board of 
County Commissioners $1,000.00. The contempt proceedings were appealed 
and the Eighth Circuit in 25 F. (2d) 851, affirmed Judge Pollock’s findings, 
saying that the conduct of the defendants, especially that of Mr. Trickett, was 
taken in a spirit of resistance and contempt for the decree of the Court, and 
was a willful interference with the administration of justice in the Federal 
Court attended by unusual acts of contumacy. Of the $10,000.00 paid into 
Court by those found guilty of contempt, $1,926.30 went for the expenses of 
the contempt proceedings and $7,500.00 for the fee of the special master. The 
allowance of the fee to the special master in this case was a very good illustra- 
tion of Judge Pollock’s philosophy in regard to allowances to special masters, 
receivers, attorneys, et cetera. If the matter were an important matter and if 
there was cash on hand in custodia legis, it was Judge Pollock’s habit to make 
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substantial allowances. If, however, substantial allowances could not be made 
without injury to the trust res, they were not made. His allowances in the 
Orient Railway Company case which will be referred to hereafter were historic. 

This was not the first time in which the question of a bridge over the 
Kaw River had been troublesome. On October 8, 1907, Judge Pollock, after 
almost four years of litigation after the great flood of 1903, settled the width 
of the Kaw River channel from its mouth to the Fifth Street bridge at 600 
feet. Judge Pollock’s statement made just before the attorneys had expected 
some three days of argument was a great surprise to the lawyers. The evening 
paper said that Judge Pollock did not even let the lawyers start. “Now, gentle- 
men, I think this matter has gone far enough. The Special Master will at 
once draw up a decree establishing the width of the Kaw River at 600 feet 
from its mouth to the Fifth Street Bridge. This must be done at once, as I 
want to sign it before I leave the city.” 

A consent decree was dated October 10, 1907, and the special master, 
(Charles Blood Smith) who had made his findings in January of the same 
year, was allowed a fee of $10,750.00. Almost exactly two years later, Judge 
Pollock restrained the Kaw Valley Drainage Board from widening and deep- 
ening the river. 

The most interesting and the most constructive piece of administrative 
work which was handled by Judge Pollock was unquestionably the rehabili- 
tation of the Orient Railway Company. This railroad went into receivership in 
1912. Five years later it went into another receivership. The railroad itself 
consisted of four unconnected parts, three being in Mexico and one in the 
United States. The part in the United States was the larger and more impor- 
tant part and ran from Wichita, Kansas, to Alpine, Texas, a distance of 737 
miles. In 1917, the late W. T. Kemper of Kansas City, Missouri, president of 
the Kansas Trust Company was appointed by Judge Pollock as receiver for 
this company and Clifford Histed, also of Kansas City, Missouri, as attorney 
for the receiver. Their administration of the railroad from April 16, 1917, to 
January 1, 1927, was extraordinarily difficult but resulted in great success. 
During all of this time, Mr. Kemper advanced out of his own pocket hundreds 
of thousands of dollars, bought engines, paid the headquarters’ operating ex- 
penses including rent and salaries and guaranteed many accounts. The rail- 
road was in such deplorable condition that it was not even possible to issue 
receivers certificates for some time and creditors such as the Carnegie Steel 
Works, the Baldwin Locomotive Works, etc., refused to sell without being paid 
either in cash or without the personal guarantee of Mr. Kemper. Judge Pollock 
in his order of allowance said that one-half dozen times he was faced with the 
calamity of stopping the railroad and that he attributed the avoidance of do- 
ing so to the extraordinary efforts and resources of Mr. Kemper and Mr. 
Histed. It should be remarked that Histed as well as Kemper performed far 
more than ordinary services. Finally the railroad was reorganized and put 
upon its feet and the receivership was terminated. Judge Pollock allowed the 
receiver and his attorney the sum of $1,068,750.00, covering their services from 
April 16, 1917, to January 1, 1927. An appeal was taken to the Circuit Court 
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of Appeals which reduced Judge Pollock’s allowance, saying that an annual 
allowance of $40,000.00 to Mr. Kemper and $35,000.00 to Mr. Histed would 
be approved. In doing so, however, the Circuit Court of Appeals referred to 
the extraordinary services rendered by both Kemper and Histed, “We venture 
to say, in railroad receiverships no case can be found approaching it.” I.c. 881. 

The railroad now forms a part of the Santa Fe system and Judge Pollock’s 
administration of this great trust is one of the brightest spots of his long and 
remarkable judicial career. 

Judge Pollock’s aptitude for expressive phrases is illustrated by his state- 
ment in a War Risk Insurance case entitled United States v. Roberts, 62 F. (2d) 
594, in which he said, “He peddled some wares for three or four months in 
1925.” l.c. 595. 

In the action brought by the United States against Harold McGugin in- 
volving a payment of fees in the Jackson Barnett case and reported in 28 F (2d) 
76, Judge Pollock granted the defendant’s motion to dismiss, saying: 


“The bill of complaint comprises 155 pages of typewritten matter, is unusu- 
ally prolix, involved, complicated, and offends against every principle of correct 
and clear pleading of the ultimate facts relied upon as ground for the relief prayed. 
* * * Now, the fact is, if Anna Laura wanted Barnett for her husband, she had 
the right to go out and get him if she could . . .” p. 77. 


During the greater portion of his career upon the Federal Bench, Pollock 
was greatly condemned and bitterly criticized by many well-meaning but 
perhaps somewhat intolerant people throughout the State, and by a number 
of well-known newspapers which for one reason or another did not like the 
independent nature of the man. The newspaper criticism was not only that 
of the “lunatic fringe” of papers such as the Appeal to Reason of Girard, which 
was most vicious, but also of reputable papers. This severe criticism began 
about ten years after he went on the Federal Bench when, in the course of the 
gas rate cases involving the Kansas Gas Company, he held that certain con- 
tracts with municipalities to supply them with gas at a certain rate were in- 
valid. Mass meetings were held and speeches were made. The newspapers 
were full of the indignation of the public. In 1921, 1924, 1927, and 1929, there 
were storms of criticism over other matters in some of the papers, culminating 
in the virulent attack made on Judge Pollock by Governor Clyde M. Reed in 
his newspaper, The Parsons Sun. This attack by Governor Reed set a new 
record in Kansas and was probably as bitter an attack as almost any judge in 
the history of the country ever received. Twice there were movements to im- 
peach Pollock. His attitude in regard to criticism was always the same. For 
example, in the gas rate cases, Judge Pollock did not explain that his ruling 
was based upon the fact that a public utility is entitled under the law to a rate 
which would allow a reasonable return upon the investment, because the util- 
ity could not charge what the traffic would bear owing to its regulation by 
the State. To all such criticisms, Pollock made no answer. 

His silence under adverse criticism may be explained by a little story 
which he told to Judge McDermott once when the latter was being severely 
castigated in the Telephone cases, in which he sat as special master. Judge 
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McDermott was thinking about answering the criticism. Judge Pollock 
thought it inadvisable and said, “When I was a young man back in Ohio, I 
was walking through the woods one day and there on the path in front of 
me was a little black and white striped animal. I kicked it. Thereafter, I al- 
ways walked around it.” 

However, none of the not infrequent attacks in the newspapers upon 
Judge Pollock were ever considered seriously by his friends, except that in- 
volving the conflict of jurisdiction of the District Courts of the United States 
in the District of Kansas. That conflict is probably too close for a critical sur- 
vey. (The most important case involving this conflict involved the Bankers 
Mortgage Company, reported in 79 F. (2d) 345.) The probability is that, in 
that matter as well as in many other controversies, there was fault on both 
sides. Such seemed to be the point of view of the Circuit Court of Appeals. 
Certainly all of Judge Pollock’s friends regretted that this conflict arose. 

However, if he was severely criticised occasionally, he was also most 
warmly commended and highly praised. Not infrequently he was the honor 
guest of a banquet or some special meeting which included not only members 
of the Bar but citizens at large. Of these, only a few will be mentioned. 

On December 7, 1903, the Bourbon County Bar gave a banquet to Judge 
Pollock at the Goodlander Hotel. At this banquet, Judge Dillard was toast- 
master, J. I. Sheppard, C. B. Griffith, C. E. Benton and W. K. Biddle speakers. 
The dinner was in fact a magnificent banquet and both wine and Mumm’s 
Extra Dry were served. 

However, the banquet given him by the Bench and the Bar at the Hotel 
Muehlebach in Kansas City, Missouri, on Saturday evening, December 12, 1932, 
in appreciation of his thirty years of service as a United States District Judge 
was undoubtedly the crowning point of his career. Over 700 guests attended. 
The Bars of Missouri, Kansas, Oklahoma and other states were well repre- 
sented and others came from even more remote jurisdictions. The dinner was 
presided over by the Honorable Terence J. Madden, president of the Kansas 
City Bar Association. Those who spoke included Judge Dillard, the Honorable 
Orie L. Phillips, and George T. McDermott, both of the Tenth Circuit Court 
of Appeals, Senator James A. Reed, and Judge Pollock’s old friend, Bernard 
J. Sheridan of Paola, Kansas, as well as Judge Pollock, himself. Amongst those 
who gathered to do honor to Judge Pollock were 164 friends from Kansas. 
Their roll is too numerous to mention but they included, amongst others, 
former Chief Justice Frank Doster of the Supreme Court (Chief Justice during 
Pollock’s incumbency) ; Judge Sloan and Judge Hutchison of the Kansas Su- 
preme Court; B. I. Litowich, the president of the Kansas State Bar Associa- 
tion as well as many judges and officials from other states. 

At this dinner telegrams were read from Charles Evans Hughes, Justice 
Willis Van Devanter, and Justice George Sutherland of the Supreme Court 
and many other distinguished judges and lawyers. It is sufficient to say that 
Chief Justice Hughes’ telegram ended with the following sentence: 


“His eminent services will ever be memorable in the annals of the federal 
courts.” 
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On October 1, 1910, he was endorsed by the members of the Wichita Bar 
Association and by many other lawyers for appointment to the United States 
Supreme Court as successor to Justice David A. Brewer, who had sworn Judge 
Pollock into office in 1903. As a matter of fact, he was twice endorsed for ap- 
pointment to the United States Supreme Court and no Judge would have more 
graced it. 

Pottocx, THE Man 


While many things might be said of Judge Pollock, perhaps there are 
two which should not be omitted. One is the statement of Judge Pollock him- 
self: 

. When I went on the Supreme Bench of Kansas at the magnificent salary 
of sais a year, I made two resolves: The Bar had been my friends, acquaintances 
and companions for several years. I resolved if I had to drop them and herd by 
myself like some judges think they have to, like Patterson’s pigs, I would quit. 

“One other thing: I resolved that no member of the Bar would ever, arguing 
a matter before me, look me in the eye and think he would get anything else ex- 
cept my best judgment. And if any man can say he did, I haven’t seen him. And 
when I look back and think about it all these years I don’t believe there is a poor 

devil that has been before me out of the thousands that have been, that can say I 

gave him the worst of it.” 


The other is Pollock’s eulogy upon his friend, Governor W. E. Stanley, 
who had appointed Pollock to the Kansas Supreme Court, at the time of the 
death of Governor Stanley in 1911. The same words which Pollock used of 


his friend, Stanley, equally well describe Pollock himself: 


“He was my friend and benefactor, noble, generous, brave, true and good. At 
the Bar he was ever courteous, learned, forceful, dignified, kind and wise. * * * 
Honest himself, he demanded integrity in others. Brilliant, forceful, eloquent as 
a public speaker, he enlisted the earnest and enthusiastic efforts of the true, the 
wise, the good citizenship of this state in the enactment and enforcement of just 
and equal laws. Too proud and manly to stoop to the tricks of phrase and empty 
mouthings of the demagogues, he believed in and enforced the thought upon the 
splendid citizenship of this state, that to be good, to be just, to be true, pays, be- 
cause it is the good, the just and the true. A true Christian gentleman, ‘he despised 
cant, hypocrisy and religious ostentation in others. In all the walks of life, from the 
honorable citizen to the chief executive of this proud state, he was a simple, plain, 
manly man, a loving husband and devoted father.” 


Much has been said and written of Judge Pollock’s sociability. The story 
may or may not be a true one that, before his judicial appointment, he was 
playing poker in the once wild cow town of Caldwell, near Winfield, when a 
friend called him from the poker room and asked him if he did not know 
that one of the men he was playing with, was a professional — bes 
answer is supposed to have been, “Hell, yes! But this is the only 
which I could find.” It might well have been made by Judge Pollock. Pallock 
greatly enjoyed his friends. If one were once his friend, Pollock trusted and 
relied upon him. His friends were many. They included those older and 
those much younger, the rich and the poor, but always they were limited to 
those whose character and intelligence were respected by Pollock. Many in 
the long list of his friends were men of outstanding ability but among his 
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friends it was common knowledge that no matter how powerful, intelligent or 
able they might be, “Where Pollock sat, there was McGregor.” 

Since from time to time, various charges were made against Judge Pol- 
lock in connection with his antipathy towards the enforcement of the prohibi- 
tion law and in regard to liquor, it is proper to repeat here Pollock’s own 
views in regard to the liquor question. In an interview in the Kansas City 
Journal on May 19, 1901, he favored high licenses and severe penalties for 
drunkenness, would send confirmed drunkards to the rock pile, and would 
make saloon keepers provide for the drunkard’s family. 


“Kansas has dallied with the prohibitory question about long enough. There 
would be less drinking and less internal strife under a high license system properly 
safeguarded than under our present law. My idea would be to put the licenses so 
high that the number of saloons in a town would be limited. All the low dives 
such as we have now would then be eliminated. If the saloon keeper violated a 
single condition, declare his license forfeited.” 


He would serve no liquor to minors or drunkards under any circum- 
stances and none on Sunday. 

Perhaps mention should be made of Pollock’s personal appearance. Like 
so many natives of the State of Ohio, who left their native farms to become 
leaders in the professions and in business, Pollock was a tall, rangy, well built 
man with a noble brow, clear, luminous, and penetrating eyes, and a strong 
and prominent nose. When he turned his full face upon one, it was immedi- 
ately clear that he was a man of great intelligence and broad understanding 
of life. During all of his career, he was an ardent lover of hunting and of 
fishing. For many years, one of his most important annual dates was in the 
hunting blind at the lodge of his friend, Joe Carey of Wichita, and indeed, 
he shot with Mr. Carey less than three months before his death. 

During his last years when his savings had accumulated and his invest- 
ments had proven to be sound, (for Pollock was an able business man as well 
as a great lawyer and a great judge), he purchased an island in the Georgian 
Bay country of about three acres in extent, consisting of one solid granite rock, 
upon which he built a home in which he took great pleasure. His island, by 
the way, was very close to that of Mr. Justice Van Devanter of the United 
States Supreme Court. He also had a winter home in the last years of his life 
east of Brownsville, Texas, and some four miles west of the shore of the Gulf 
of Mexico, at which he was staying when his last illness came. 

During his entire life, he was a candidate for public office only twice. 
After his appointment by Governor Stanley, he was nominated and elected for 
a term on the Supreme Court ending January, 1909, and it is interesting to 
note that he led the five candidates for judicial office at that time, although 
the only other time that he was a candidate for office, which was in 1896, he 
lost the election for Judge of the Court of Appeals to a Populist horse doctor. 

Pollock’s own philosophy of government and of life may perhaps be best 
set forth in his own words: 


“That state is best governed which has the fewest possible laws consistent with 
an orderly state of society, and in which these laws are promptly and honestly ad- 
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ministered. The making of many laws and the enforcement of a few breeds con- 
tempt for all laws and their enforcement. It is a cardinal principle of all just leg- 
islation that laws must be reasonable. The making of many laws without reason, 
and their attempted enforcement, to the extent of oppressing the citizen in the ex- 
ercise of his legitimate rights, is destructive of the very purpose of all law and the 
object of government itself. 

“This country of ours in its just conception is a country of liberty under the 
law. In the proper discharge of your duties you will leave out of consideration all 
and everything except the law as it stands written. Your body and this court, be- 
ing, as we now are, constituent members of the judicial branch of the government, 
have no concern, and can have none, with the motives which prompted the Congress 
to enact the laws or the President to approve them. Your duty, and mine, as of.- 
ficers of the law, is to enforce the laws as written by our representatives for us. As 
individual citizens you may not believe war should ever exist for any cause in any 
country or on any ground, or, you may believe this present horrible conflict should 
never have been permitted to exist; or, you may believe this Nation should not have 
become involved in its gory grasp, but what you believe, what you think as in- 
dividual citizens must not be allowed under your oaths to have any weight with 
you. This war in which we are now engaged is a present, existing fact, lawfully 
declared by our lawfully constituted authorities and representatives, and until it 
is safely over and ended our country must have and does have the lawful right and 
power to command the sacrifice and suffering to the death of the manhood and 
womanhood of our country and the wealth of our Nation to the last man, and the 
last dollar if need be. ‘Blood must be but water, money but leaves and life but 
common air until the end comes.’ 

“But neither you as individuals nor as Grand Jurors in this court are the judge 
of the justice of our participation in this superhuman death struggle. The justifica- 
tion or condemnation of that fact rests alone with humanity, futurity and God, 
whose judgment is both unfailing and unfaltering; our duty is to abide, obey and 
suffer to the end, come when and how it may.” 


Only a few of his addresses or writings outside of his voluminous opinions 
have been preserved. The Wichita City Library in 1933 compiled the follow- 


ing: 
SELECTED Works OF JuDGE JoHN C. PoLLocKk 


1. Address to Com. Club of Kansas City, Missouri, November 19, 1907, “The 
Individual and His Government.” 

2. To my friend, John F. Phillips on his 75th Anniversary. (Dec. 31, 1909.) 

3- “The Law” to the graduating class of Kansas City School of Law, Grand 
Opera House, Kansas City, Missouri, June 5, 1913. 

4- “Memento Moi” (In memory of John Oakley Davidson who died January 
16, 1916). 

5. “Charge to a Grand Jury” (War Charge, 1917). 

6. “In Memoriam” (Judge John F. Phillips who died March 5, 1919). 

7. Address to the Graduating Class of Williams Woods College, Fulton, Mis- 
souri. 

8. Charge to Grand Jury at Fort Scott, May 5, 1924. 


Judge Pollock died at 12:30 A.M. Sunday, January 24, 1937. He had en- 
joyed very good health until about a year previously when there were symp- 
toms of diabetes, and from that time on, he began losing strength, particularly 
in his legs. On October 31, 1936, as usual, he went to Wichita to shoot ducks 
with his friend, Joseph G. Carey. He returned home that same week and 
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heard some important cases including a difficult insurance company case. 
On November 28, he went to his southern home east of Brownsville. While 
there he had a collapse during the first week of December and went to the 
hospital at Brownsville for ten days. Upon going home he said he wanted to 
come back to his home in Kansas. He became unconscious at Dallas and 
after his return home on about January 18, pneumonia developed. The funeral 
was held at the Stine & McClure mortuary in Kansas City, Missouri, on Tues- 
day, January 26. The pall bearers were George R. Bassett, Charles G. Yankey, 
W. D. Jochems, Hal M. Black, Joseph G. Carey, Thomas C. Johnson, all of 
Wichita; Jerome Sheridan Koehler, Kansas City, Kansas; and Joseph A. Lef- 
ferty, of Chicago. He left surviving his widow; his daughter, Mrs. Frank H. 
Jennings of Kansas City, Kansas; his sister, Mrs. John Caldwell of New 
Athens, Ohio; and three grandchildren, Lucile, John Pollock and Laura Louise 
Jennings. Judge George T. McDermott, appointed to the Federal Bench by 
virtue of the request to the Attorney General of Judge Pollock for aid, had 
died the week preceding and Chief Justice William A. Johnston upon the 
Supreme Court of Kansas and who had been his principal opponent when he 
was appointed to the Federal Bench, died one day before Judge Pollock. The 
legal profession in the State and the Nation suffered great losses in that short 
week. 

A memorial meeting of the Wyandotte County Bar Association was held 
on January 30, 1937, and a resolution adopted. In the course of the proceed- 
ings, his close friend of many years, A. L. Berger made a beautiful and touch- 
ing tribute to the memory of Judge Pollock. 

Perhaps this memoir of the great Judge may best be closed by repeating 
one paragraph from Judge Pollock’s memoir of his friend, Judge John F 
Phillips of the Federal Bench: 


“I sometimes wonder whether you view the journey of our friends as I do. 
Do you not see, by the oath of his office, which is stronger to bind a man of honor 
to his duty than are links of rugged steel to bind his person, you have bound him 
to the cold, unfeeling rocks of the Constitution and Laws of our country, even as 
Prometheus was bound to the cold rocks of Mount Caucasus, the vultures at his 
vitals, and the links of the lame Lemnian festering in his flesh. That you have left 
him thus bound, defenseless and alone, where vultures in the shape of base men, 
under the false guise of ‘liberty of press’ and ‘freedom of speech,’ may, with slander- 
ous tongues and lying lips and libelous pens, if so inclined, rend and peck at him 
in that part esteemed by such a man more vital than all else this world holds dear 
—his honor and his good name—as defenseless if thus attacked as a pure and vir- 
tuous maiden when her reputation for chastity is assailed. For what and why is 
this? Because he has kept his oath unstained and his ermine unsullied. Because, 
forsooth, he has been brave enough to utter with the tongue the judgments his con- 
science and mind have dictated. Through all he has borne himself with noble 
courage, uncomplainingly, as becomes a man.” 
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Income Tax Primer 


By Exuis D. Bever 
of the Wichita Bar 


The purpose of this article is to discuss in general the elementary principles 
of income taxes and summarize certain income tax fundamentals which may 
be helpful to the general practitioner between now and March 15th. The pro- 
visions of the income tax laws are too numerous and complicated to discuss or 
even mention fully in a short paper. This article will present nothing new or 
helpful to those who are fully conversant with the income tax laws, but will 
only review some of the more common provisions of existing income tax laws. 

Except where specific citations of authority are appended, the material 
herein has been taken from the Internal Revenue Code, as amended to date, 
Federal Regulations 103, and the Kansas Income Tax Act, G.S. 1935, Chapter 
79, Article 32. Specific citations to sections or subsections of these sources 
would be so voluminous as to be confusing and they have therefore been 
omitted. 


GENERAL Rate STRUCTURE OF INCOME AND Excess Prorrrs Tax Laws 


The Federal and Kansas income tax laws impose a tax on the net incomes 
of individuals, corporations and fiduciaries. The Federal law grants a personal 
exemption of $800 to each single individual, or married individual not living 
with husband or wife, a personal exemption of $2,000 to a husband and wife 
who are living together, all of which may be taken by either husband or wife 
or divided between them in any manner agreed upon, a personal exemption of 
$2,000 to a head of the family, an exemption of $100 to each trust, and an ex- 
emption of $800 to each estate. No specific exemption is granted for corpora- 
tions. A credit of $400 for each dependent, as defined in the Act, is also al- 
lowed. The personal exemptions under the Kansas law are $750 for a single in- 
dividual, or married individual not living with husband or wife, $1500 for a 
married individual living with husband or wife, or a head of a family, and 
$750 for any fiduciary. A credit is allowed for each dependent of $200. The 
Federal law grants an earned income credit for normal tax purposes but not 
for surtax computation, which, with certain limitations, amounts to ten per 
cent of the earned net income or ten per cent of taxable net income, whichever 
is the lesser. 

After deduction of the above mentioned credits from net income, the Fed- 
eral Revenue Act levies a normal tax on the remainder of the net income, at a 
rate of 4 per cent. An additional surtax is also levied upon the surtax net in- 
come of an individual at sharply graduated rates, ranging from 4 per cent on 
amounts of surtax net income over $4,000 and under $6,000, up to 75 per cent 
on surtax net incomes over $5,000,000. In addition to the regular rates of tax, 
a defense tax is now in force amounting to 10 per cent of the tax otherwise com- 
puted. The same rates of tax as for individuals apply to trusts and other fidu- 
ciaries on their undistributed or undistributable net income. The present Fed- 
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eral corporation normal income tax rates including defense tax range from 
14.85 per cent of net income where the net income is under $5,000 to 24 per 
cent of net income where the net income exceeds $38,565.89. 

The Kansas rate of income tax on individuals is graduated from 1 per cent 
on the first $2,000 to 4 per cent on all taxable net income over $7,000. The Kan- 
sas corporation income tax rate is two per cent. Partnerships, as such, are not 
subject to either Federal or Kansas income tax, the partnership return being a 
mere information return, and each partner being required to include his share 
of partnership net income on his individual return. 

In addition to the normal income tax rates set out above, the Federal gov- 
ernment levies two different forms of excess profits tax on corporations, as well 
as certain penalty taxes such as the surtax on corporations improperly accumu- 
lating surplus and the tax on personal holding corporations. The older of the 
two excess profits tax laws was part of the N.R.A., and is inextricably tied up 
with the capital stock tax levied by the same Act. The capital stock tax is levied 
at a rather mild rate of $1.10, including the defense tax, on each $1,000 of ad- 
justed declared value. At certain basic dates a corporation was free to declare a 
value for its capital stock at any figure it might pick out of the air, neither ac- 
tual value nor any other figure related to its business. This declared value for 
capital stock tax is the basis for a “declared value” excess profits tax on the net 
income in excess of 10 per cent of adjusted declared value of capital stock. On 
amounts of net income in excess of 10 per cent but not in excess of 15 per cent 
of the adjusted declared value, this excess profits tax rate is 6 per cent of such 
excess. On amounts of net income in excess of 15 per cent of the adjusted de- 
clared value, the rate is 12 per cent. The declared value excess profits tax falls 
only on those corporations which could not make a reasonable estimate of fu- 
ture earnings, or which failed to realize that the declared value should be 
placed high enough to avoid any possibility of declared value excess profits tax. 


The second Revenue Act of 1940 also levies an excess profits tax on cor- 
porations, which is in addition to all other taxes and has no connection with 
the declared value excess profits tax. The tax is levied on adjusted excess profits 
net income, and the rates of tax, which are in addition to the other corpora- 
tion taxes, range from 25 per cent on the first $20,000 to 50 per cent on amounts 
over $500,000. A specific exemption of $5,000 is allowed to each corporation. 
In addition, each corporation is allowed a credit computed on either of two al- 
ternative methods, the average earnings method, or the invested capital method. 
The credit under the average earnings method is 95 per cent of the average 
base period income, the base period running from 1936 to 1939 inclusive. The 
credit under the invested capital method is 8 per cent of invested capital. Near- 
ly any general statement which may be made concerning the new excess profits 
tax law, is subject to various adjustments, modifications, and exceptions set 
forth in the law. The general purpose of the law is to levy a heavy excess profits 
tax on profits in excess of base period earnings or on profits in excess of 8 per 
cent of invested capital. A great many corporations will not be subject to the 
tax, but some corporations will find it a heavy burden. 
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Wuo Must Frrz Returns 


Every citizen and resident of the United States having a gross income of 
$800 or more if single, or if married and not living with husband or wife, and 
every married couple or married individual living with husband or wife, hav- 
ing a gross income of $2,000, or more, must make a return of his income to the 
Federal Collector of Internal Revenue for the district in which he lives. A 
joint return may be filed by husband and wife or separate returns may be filed 
at their election and the exemption of $2,000 may be taken by either or divided 
between them. The head of a family must file a return if his gross income 
amounts to $2,000 or more. A “head of a family” is defined by the Regulations 
as one who supports in one household one or more dependent individuals 
closely related to him by blood, marriage or adoption, and whose right to ex- 
ercise family control is based upon some moral or legal obligation. 

The requirement as to filing income tax returns for individuals was 
changed by the Revenue Act of 1940 from $1,000 “net” income to $800 “gross” 
income if single, and from $2,500 “net” income to $2,000 “gross” income if 
married. Thousands of individuals in Kansas and millions throughout the 
United States will be required to file Federal income tax returns in 1940 for 
the first time and the reduced exemptions will require payment of Federal in- 
come tax by many thousands of individuals in Kansas and millions over the 
whole United States who have never before paid Federal income taxes. 

State income tax returns must be filed by individuals who are Kansas resi- 
dents if the net income amounts to $750 if single, or $1,500 if married. The 
Kansas income tax law is similar to the Federal in providing that the single ex- 
emption applies to a married individual not living with husband or wife and 
that the head of a family is allowed the same exemption as a married couple 
or individual. 

Every corporation with its principal office in Kansas is required to file a 
Federal income tax return with the Collector of Internal Revenue for the Dis- 
trict of Kansas, unless the corporation is specifically exempt from tax as a “non- 
profit” corporation under section 101 of the Internal Revenue Code. All cor- 
porations doing business or owning property in Kansas must file State income 
tax returns. There is no specific exemption to corporations as in the case of in- 
dividuals, under either the Federal or Kansas income tax laws. 


All partnerships must file both Kansas and Federal returns regardless of 
the amount of income. The Federal return must be filed in the district where 
the partnership has its principal place of business. All partnerships doing bus- 
iness in Kansas must file State income tax returns regardless of the residence of 
the partners. No tax is due on the partnership return, since a partnership is not 
taxable as an entity, but the distributive share of partnership income for the 
taxable year must be included in the individual return of each partner whether 
distributed or not. 

Every fiduciary must make a Federal return for any individual trust or 


estate for which he acts, if the gross income of the individual or estate for the 
year amounts to $800 or more and if the net income of a trust for which he 
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acts is $100 or more or the gross income $800 or more. Kansas returns are re- 
quired if the net income is $750 or more. 

Information returns must be filed with the Federal Collector of Internal 
Revenue by all individuals, fiduciaries, partnerships and corporations who 
make payments of salaries, interest, dividends, rent, royalties and other fixed 
or determinable items of income to any individual during the calendar year, if 
such payments, in the case of salaries amount to $800 or more to a single person 
or $2,000 or more to a married person, in the case of dividends to $100 or more, 
or in the case of other income payments to $800 or more. Similar returns are 
required by the State of Kansas if the income payments amount to $750 to a 
single person or $1,500 to a married person. 


Wuat Constrrutes Gross INcoME 


In general “gross income,” as defined by the Federal Revenue Act, in- 
cludes gains, profits and income derived from salaries, wages, or compensation 
for personal services of every kind in whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or sales or dealings in property of any 
kind; also from interest, rent, dividends, securities, or gains, profits or income 
of any kind whatever. The Federal tax is imposed upon income and does not 
apply to those items exempted by statute or to receipts which are not within the 
definition of income under fundamental law. In the broad sense income in- 
cludes all wealth which flows in to the taxpayer, except the mere return of 
capital. Cash receipts alone do not always reflect income for the Congress and 
the courts have recognized such income determining factors as inventories, 
accounts receivable, depreciation, depletion, accounts payable and expenses in- 
curred. Income, within the meaning of the Sixteenth Amendment to the Con- 
stitution, is the gain derived from capital, from labor, or from both combined, 
provided it be understood to include profit gained through a sale or conversion 
of capital assets.’ 

All forms of compensation for personal services, such as commissions, tips, 
salaries, pensions, fees, including the salaries of Federal and State officials, con- 
stitute gross income. If services are paid for with something other than money, 
the fair market value of the thing taken in payment on the date received must 
be included as income. If property is transferred by an employer to an em- 
ployee for an amount substantially less than the fair market value, even though 
the transfer may be in the form of a sale, the employee must include in his in- 
come the difference between the amount paid for the property and the amount 
of its fair market value on the date received. Notes or other evidences of in- 
debtedness received in payment for services constitute income in the amount of 
their fair market value. 

In the case of a manufacturing or merchandising business gross income 
means the total sales, less the cost of goods sold, plus any miscellaneous or in- 
cidental income. The gross income of a farmer on the basis of cash receipts 
and disbursements includes the total amount received from the sale of livestock 
and products raised, the profits from the sale of livestock or other property pur- 
chased, and the gross income from all other sources. In the case of a farmer 
1. Eisner v. Macomber, 252 U.S. 189. 
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reporting on the accrual basis his gross profit is ascertained by adding to the 
inventory value of livestock and products on hand at the end of the year, the 
amount received from the sale of livestock or other products, and all miscel- 
laneous income, from which sum he deducts the inventory value of livestock 
and products on hand at the beginning of the year and the cost of livestock and 
products purchased during the year. Capital assets such as land, machinery, 
farm equipment, and work animals should not be included in the inventory 
but should be set up as capital assets subject to depreciation. Ordinarily, in- 
ventories are to be priced on the basis of cost, or on the basis of cost or market, 
whichever is lower. Farmers, however, may value their inventories according to 
the “farm-price method” which is the market price less the direct cost of sell- 
in 





Profits from the sale of securities, patents, copyrights, good will, real estate, 
tangible, and intangible personal property constitute gross income. Such profit 
from the sale of capital assets is fully taxable if the capital asset has been owned 
less than 18 months. It is taxable to the extent of 66 2-3 per cent if it has been 
owned 18 months or more, but less than 24 months. If the capital asset sold has 
been owned for more than 2 years, only 50 per cent of the profit is to be in- 
cluded as gross income. 

Amounts received as the return of the cost of an annuity or life insurance 
contract are not income. Amounts received because of the death of the in- 
sured do not constitute income unless the insurance policy was acquired by 
the taxpayer by assignment for a valuable consideration. Gross income does 
include, however, that portion of the payments received under an annuity con- 
tract which represents interest. The Federal Revenue Act presumes that 3 per 
cent of the cost of an annuity is income each year. 

The cancellation of indebtedness may result in the realization of income. 
If an individual performs services for a creditor who cancels the debt in con- 
sideration thereof, income is realized in the amount of the debt cancelled. A 
taxpayer realizes income by the payment of his obligations at less than their 
face value. The compromise of indebtedness when the taxpayer is insolvent 
does not constitute income, if accomplished under the Bankruptcy Act or if 
immediately after the compromise the taxpayer’s liabilities exceed the value 
of his assets. 

Buildings or improvements erected by a lessee constitute income to the les- 
sor upon termination of the lease, if the improvements are not subject to re- 
moval by the lessee. The gross income so received is the fair market value of 
the buildings and improvements at the date the lease is terminated. 

Gross income under the Kansas income tax law is substantially the same as 
under the Federal law. The principal difference between the two laws will be 
summarized hereinafter. 

Exc.usions From Gross IncoME 


Certain items of income are exempt from tax and may be excluded from 
gross income. Such items include those which are not taxable by the Federal 
government under the Constitution and those which are exempt from tax by 
statute. This exemption from tax of certain items of income should not be con- 
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fused with the deductions allowed in computing net income on which the Fed- 
eral income tax is based. 

The proceeds of life insurance policies, paid by reason of the death of the 
insured to his estate or to any beneficiary are excluded from the gross income of 
the beneficiary, unless the policy was acquired by assignment for a valuable 
consideration. Where the proceeds of insurance are left with the company for 
distribution in installments, the interest received as a part of each installment 
constitutes gross income. Amounts received under a life insurance or endow- 
ment policy, other than amounts paid by reason of the death of the insured, 
are not taxable until the aggregate of the amounts received exceeds the aggre- 
gate premiums or other consideration paid. 

Property received as a gift or by bequest, devise or inheritance is excluded 
from gross income, although the income from such property or from its sale is 
taxable to the donee. Neither alimony nor an allowance based on a separation 
agreement is taxable income. 

Interest upon obligations of a state, territory or any political subdivision 
thereof is exempt from Federal income tax. Profit from the sale of such obliga- 
tions, however, constitutes gross income. Interest upon obligations of the 
United States and dividends on stock of “Federal Corporations” constitute 
gross income only to the extent provided in the Act authorizing issuance of 
such obligations or stock. 

Compensation received through accident or health insurance or under 
workmen’s compensation acts as compensation for personal injuries or sick- 
ness and the amount of damages received on account of such injuries or sick- 
ness do not constitute gross income. 


INSTALLMENT Basis 

A person who regularly sells or otherwise disposes of personal property on 
the installment plan may return as income therefrom in any taxable year that 
roportion of the installment payments actually received in that year which the 
gross profit realized or to be realized when payment is completed, bears to the 
total contract or sales price. In the case of a casual sale of personal property for 
a price exceeding $1,000 or of a sale of real estate, if in either case the payment 
received during the year of sale does not exceed 30 per cent of the selling price, 
the income may be reported on the installment plan and gross income would 
include only that proportion of the payments actually received during the year 
which the gross profit realized or to be realized when payment is completed, 
bears to the total selling price. If an installment obligation is satisfied at other 
than its face value or is distributed, transmitted, given, sold or otherwise dis- 
posed of, gain or loss results based upon the amount realized or upon the fair 
market value of the obligation when given, distributed, or transmitted and alf 

of the unrealized profit becomes gross income in such year. 


Gross Income or Estate orn Trust 
The gross income of an estate or trust is computed in the same manner as 
in the case of an individual. In determining net income, however, a deduction 
is allowed, in addition to those deductions allowed to individuals, for income 
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currently distributed or which is currently distributable, under the will or trust 
instrument, to the beneficiaries. Such income deducted by the fiduciary must 
be included as gross income on the return of the beneficiary. 


AssIGNED INCOME 

Gross income from property must be included on the return of the tax- 
payer who owns the property. An assignment of income without a transfer of 
the property rights does not relieve the assignor of income tax. An individual 
cannot escape income tax on the compensation for his personal services by as- 
signing the right to receive such income. In the case of a trust which is revoc- 
able by the grantor either alone or in conjunction with some person not having 
a substantial adverse interest in the corpus or the income therefrom, the income 
of the trust constitutes gross income of the grantor. The same is true with re- 
spect to income of trusts which may be held or accumulated for the benefit of 
the grantor or for future distribution to him, either in his discretion or in the 
discretion of any person not having a substantial adverse interest in the corpus 
of the trust or the income therefrom. 


Depuctions FROM Gross INCOME 


In computing net income, upon which the tax is based, deductions from 
gross income are allowed for the ordinary and necessary expenses of carrying 
on the taxpayer’s trade or business, among which are management expenses, 
commissions, labor, supplies, incidental repairs, operating expenses of automo- 
biles used in the trade or business, traveling expenses while away from home 
on business, advertising and other selling expenses, insurance premiums against 
fire, storm, theft, accident or other similar losses of the business, rent for the use 
of property, heat, light and other similar expenses of running a trade or busi- 
ness. Deductible repairs are those which do not materially add to the life of the 
property or substantially increase its value. Extraordinary repairs or replace- 
ments are not deductible but must be capitalized and depreciated over the life 
of the asset on the same basis as a new building or new machinery. 

A professional man may deduct such expenses as supplies, automobile ex- 
pense for business purposes, the cost of maintaining his library, dues to profes- 
sional societies, subscriptions to professional journals, office rent, fuel, light, 
telephone, and expenses of attending professional meetings and conventions. 
The original purchase of a set of books such as the Kansas Reports must be 
capitalized and may be depreciated but the current additions may be deducted 
as expense. 

Salaries paid for personal services are deductible, if the amount paid is 
reasonable considering the services performed and the payment is in fact purely 
for services. Bonuses to employees are allowable deductions for additional com- 
pensation as are pensions to retired employees or their dependents. Amounts 
paid on account of injuries received by employees either in a lump sum or in 
monthly payments are deductible as business expenses. 

Interest paid or accrued during the taxable year on indebtedness of the tax- 
payer is deductible regardless of the nature of the indebtedness. 

Taxes paid or accrued during the taxable year are deductible, except special 
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improvement taxes, estate, inheritance, gift taxes, and Federal income and ex- 
cess profits taxes. Automobile license fees are considered taxes and are deduc- 
tible. The Kansas sales tax is deductible by the consumer who pays it. Taxes 
are deductible only by the person upon whom they are imposed. Back taxes 
paid as a part of the purchase price of property are not deductible. 

An individual is entitled to deduct losses sustained during the taxable year 
and not compensated for by insurance or otherwise, if such losses were incurred 
in his trade or business, in any transaction entered into for profit, or if the loss 
arises from fire, storms, shipwreck, or other casualty, or from theft. A cor- 
poration is allowed deductions for all losses sustained during the taxable year 
and not compensated for by insurance or otherwise. Losses from sales or ex- 
changes of capital assets or from securities becoming worthless are only par- 
tially allowable as deductions. If the asset giving rise to the loss has been owned 
18 months or less the loss is deductible only to the extent of the gains from sales 
of capital assets owned 18 months or less. The net loss in such a case may be 
carried forward for one year and applied as an offset to capital gains from sales 
of capital assets owned for 18 months or less in the succeeding year. Losses from 
sales or exchanges of capital assets or from securities becoming worthless where 
the asset was owned more than 18 months but not more than 24 months pre 
allowable to the extent of 66 2-3 per cent. Such losses are allowable deductions 
only to the extent of 50 per cent if the asset has been owned more than two 
years. 

Wagering losses are allowable only to the extent of the gains from such 
transactions. 

No deduction is allowable for the loss sustained upon the sale of stock or 
securities if the taxpayer acquires substantially identical property within 30 days 
before or after the date of the sale. 

Bad debts are allowable as deductions in the year in which the debts are 
ascertained to be worthless and charged off on the taxpayer’s books and if the 
debt is recoverable only in part, the debt may be written down to its true value 
and deducted in part. Worthless debts arising from salaries, rents and similar 
items of taxable income will not be allowed as a deduction unless the income 
such items represent has been included on the return for the taxable year or a 
previous year. Thus a merchant on a cash basis, who reports only cash received 
as income, is not allowed to deduct bad accounts because he has never included 
charge sales as income. When a debt previously charged off is recovered, the 
amount constitutes income for the taxable year of recovery. In lieu of deduct- 


ing bad debts, a taxpayer may deduct a reasonable addition each year to a re- 
serve for bad debts. 


A reasonable allowance for exhaustion, wear and tear of property used in 
business may be deducted from gross income. Such allowance, which is com- 
monly referred to as depreciation, is computed by estimating the life of the de- 
preciable assets and dividing the cost, minus the estimated salvage value, by 
the estimated years of life. The deduction for depreciation is confined to prop- 
erty which because of its nature gradually approaches a point where its useful- 
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ness is exhausted. It does not apply to inventories, stock in trade, land, or to 
the taxpayer’s personal residence, automobile, or furniture or furnishings. 

A deduction is allowed for depletion of mines, oil and gas wells, other 
natural deposits, and timber. Ordinarily the deduction is computed on the 
basis of cost and the owner of an economic interest in mineral deposits or 
standing timber is thus allowed to recover his cost basis by annual depletion 
deductions as the mineral deposit or timber is exhausted. Such a depletion 
deduction is computed by dividing the cost of the mineral deposit or tract of 
timber by the estimated number of units to be recovered from the deposit or 
tract during its entire life. The resulting depletion unit is multiplied by the 
number of mineral or timber units extracted during the year to determine 
the deduction for each year. In the case of oil and gas wells a taxpayer may 
deduct either cost depletion as above defined or percentage depletion, which- 
ever is higher. The revenue act fixes such percentage depletion at 27!4 per 
cent of the gross income of the taxpayer from the property, limited to 50 per 
cent of the net income of the taxpayer from the property. This percentage 
depletion deduction is allowable to anyone who has an economic interest in 
the oil in place. For example the owner of a royalty interest receiving $3,000 
royalty income during the year is entitled to a deduction of 2714 per cent of 
$3,000, which amounts to a deduction of $825. In the case of oil and gas wells 
no election need be made between percentage depletion and cost depletion, 
the higher of the two being allowable as a deduction on each property interest 
owned. 

A somewhat similar deduction for percentage depletion is allowable in 
the case of coal mines, metal mines, and sulphur mines and deposits, the per 
cent being 5 per cent for coal mines, 15 per cent for metal mines and 23 per 
cent for sulphur mines, the percentage being applied to the gross income of 
the taxpayer from the property. As in the case of percentage depletion for oil 
and gas, the deduction is limited to 50 per cent of the net income of the tax- 
payer from the property. Unlike the oil and gas situation, however, a tax- 
payer in making his first return in respect of a property must make an election 
between cost or percentage depletion which is binding for all future years. 
If no election is made on the return, depletion will be computed without 
reference to the percentage depletion provision. 

A deduction is also permitted to an individual or corporation for con- 
tributions or gifts to organizations operated exclusively for religious, charitable, 
scientific, literary, or educational purposes, or for the prevention of cruelty to 
children or animals. The deduction for individuals is limited to 15 per cent 
and for corporations to 5 per cent of the net income otherwise computed. 

A net operating loss carry-over is also allowable as a deduction on Federal 
returns for 1940. If a corporation or individual had a net operating loss for 
1939, as defined in the Federal Revenue Act, such loss may be carried forward 
and deducted on the 1940 return, and with certain limitations may be carried 
forward to 1941 returns. However, no net operating losses prior to 1939 have 
any effect on 1940 returns. A net operating loss for 1939 is not necessarily the 
same as the net income or net loss per tax return for 1939. There are cer- 
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tain exceptions and limitations for the purpose of insuring that only an eco- 
nomic loss will be taken into account. The major exceptions and limitations 
are that a net operating loss for 1939 must be computed by including in gross 
income all wholly tax-exempt interest, all capital gains and losses must be 
taken into account without reference to percentage limitations, deduction for 
long-term capital losses cannot exceed long-term capital gains, deduction for 
short term capital losses cannot exceed short-term capital gains, the excess of 
percentage depletion taken as a deduction over cost depletion must be elim- 
inated, and for taxpayers other than corporations, allowable deductions not 
attributable to a trade or business are allowed only to the extent of gross in- 
come not derived from a trade or business. 


Irems Nor DepuctiBie 

The following items are not allowable as deductions: personal, living, or 
family expenses; amounts paid for new buildings or permanent improve- 
ments; premiums on personal life insurance policies; premiums paid on any 
life insurance policy covering the life of an officer or employee of the tax- 
payer, where the taxpayer is directly or indirectly a beneficiary under the 
policy; and items allocable to classes of income which are wholly-exempt from 
income tax. Losses on certain sales or exchanges between members of a fam- 
ily, between a stockholder and a controlled corporation, between affiliated 
corporations if either corporation was a personal holding company, between 


a grantor and fiduciary of a trust, and between a fiduciary of a trust and the 
beneficiary are also not allowable deductions. 


Non-Recocnirion oF Garin or Loss 

There are certain transactions specifically set forth in the Revenue Act 
on which gain or loss is not recognized. The exchange of property held for 
productive use in trade or business or for investment, not including property 
held primarily for sale or securities or evidences of indebtedness, solely for 
property of like kind, does not give rise to gain or loss. For example, if an 
automobile used in business is traded in for a new automobile, no gain or 
loss arises from such transaction on the return of the purchaser of the auto- 
mobile. 

No gain or loss arises from the exchange of common stock of a corpora- 
tion for common stock of the same corporation or of preferred stock for pre- 
ferred stock of the same corporation. Likewise no gain or loss is recognized 
in exchanges connected with certain corporate reorganizations, if such trans- 
action falls within the specific exemption provision of the Act. 

No gain or loss is recognized on the involuntary conversion of property 
as a result of its destruction, theft, or seizure, or from an exercise of the power 
of requisition, or condemnation, provided the insurance or other proceeds are 
invested in similar property. 


Basis FoR CoMPUTING GAIN or Loss 


In the case of the sale or exchange of property, a taxpayer has a right to 
recovery of his cost or other basis in computing net gain on the transaction. 
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Such basis must, of course, be adjusted for items such as cost of additional im- 
provements made, and depreciation or depletion allowed or allowable. 

The basis to be recovered is in most cases the cost of the property to the 
taxpayer. There are, however, many exceptions. If property was acquired 
prior to March 1, 1913, the date of enactment of the Federal revenue act, the 
basis for computing gain is the higher of cost, or fair market value at March 
I, 1913, while the basis for computing loss is cost. If property was included 
in the last inventory, the basis is the last inventory value thereof. If property 
was acquired by gift after December 31, 1920, the basis for computing gain is 
the basis of the property in the hands of the donor, while the basis for com- 
puting loss is the basis in the hands of the donor or fair market value at the 
date of gift, whichever is lower. If property was acquired after December 31, 
1920, by a transfer in trust, other than a transfer by bequest or devise, the basis 
is in general the same as it would be in the hands of the grantor. If property 
was acquired by bequest, devise, or inheritance the basis is the fair market 
value at the time of acquisition. The foregoing outline of the proper basis for 
computing gain or loss is not complete, but covers the more common situa- 
tions. If property was acquired in a non-taxable transaction such as property 
acquired by a corporation or organization in exchange for its stock, property 
contributed by partners to a partnership, or property acquired through non- 
taxable corporate reorganizations, the transferor’s basis continues in the hands 
of the transferee. However, in case of property acquired by bequest, devise 
or inheritance, the basis of the decedent does not carry forward, but the prop- 
erty takes as its basis the fair market value at the time of acquisition, which 
will ordinarily be the value established for estate or inheritance tax purposes. 


Time For INcLupING INcomE or DepucTIONs 

The period in which items of income are to be included and in which 
deductions are to be claimed depends in part upon the method of accounting 
employed by the taxpayer. In general, there are two methods of accounting, 
the cash basis and accrual basis. The majority of individuals not operating 
large businesses are on a cash basis, while the majority of corporations, at least 
if the business carried on is of any complexity or magnitude, are on an accrual 
basis. The cash basis, in general, recognizes items as income only when such 
items have actually been collected in cash or other property, or under the doc- 
trine of constructive receipt, have unqualifiedly been made subject to the de- 
mand of the individual. The cash basis takes account of expenses or losses 
only when such expenses are paid or losses sustained. Under the accrual 
method of accounting, income is accrued on the books as earned, whether 
or not collected, and expenses are accrued on the books as incurred, whether 
or not paid during that period. 


Options To Bg Exercisep aT THE TIME OF Fitinc Returns 
A husband and wife living together have an option which can be exer- 
cised each year to file a single joint return or to file separate income tax re- 
turns. This option, once exercised for any one year, may not be changed for 
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that year’s return, although a new election is permitted each year. The re- 
turns should, of course, be filed under the method showing the least tax li- 
ability. If both husband and wife have taxable net incomes, the tax will often 
be lower if separate returns are filed. If either husband or wife has a taxable 
net loss, a joint return would produce a smaller tax liability. The United 
States Supreme Court has recently held that in case a joint return is filed, the 
capital losses of one spouse may be offset against the capital gains of the other 
spouse in computing net income subject to tax.’ 

Individuals or corporations engaged in the production of oil or gas have 
an election with respect to intangible development expenditures. Such ex- 
penditures may be charged off currently as expenses or may be capitalized 
and used as a basis for computing cost depletion. This election, once made, 
is binding for all future years. The election must be exercised at the time of 
filing the return for the year in which the taxpayer first incurs expenditures 
of that nature. In the great majority of cases it is far more advantageous to 
charge off such intangible development expenses as incurred rather than to 
capitalize them. This is true because the depletion allowance on oil and gas 
property may be computed either by amortizing the capitalized costs over 
the years of production or the depletion allowance may be taken at a flat 
27¥, per cent of the gross income from the property, with the limitations out- 
lined hereinbefore. If such intangible development expenses are capitalized, 
cost depletion may be taken in lieu of percentage depletion. If such expenses 
are deducted currently, the deduction is in addition to percentage depletion. 

Taxpayers engaged in the production of oil and gas also have a separate 
election in regard to the cost of drilling dry holes. Such costs may be charged 
to expense currently or may be capitalized. This option must also be exer- 
cised in the return for the first year such a loss is incurred, and the election 
is binding for all future years. 

Under the new excess profits tax law, contained in the Second Revenue 
Act of 1940, the corporations subject to the Act are given certain elections. A 
corporation may make an election for each year to use the invested capital 
method of computing the excess profits credit or the average earnings method. 
In the absence of any election, the invested capital method is to be used. If 
the average earnings method is more favorable than the invested capital meth- 
od, the corporation should file an excess profits tax return and make that 
election, regardless of whether or not the net income is high enough to re- 
quire the filing of a return or subject the corporation to tax. If a corporation 
has a net income of only $3,000 for 1940, an excess profits tax return is not re- 
quired. However, on subsequent audit of the return by a revenue agent, the 
net income may be raised to a higher figure. If the corporation has not filed 
an excess profits tax return, and made the election, it may find itself precluded 
from using the average earnings method of computing the excess profits 
credit. 

Section 730 of the Second Revenue Act of 1940 gives an affilliated group 
of corporations an option to file separate or consolidated excess profits tax 


2. Helvering v. Janney, 61 8S. Ct. 241. 
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returns, although separate income tax returns must be filed. This election, 
once made, is probably binding for future years, although regulations have not 
been issued covering this point. 


Dirrerences BETWEEN Present Kansas AND FepEraL Income Tax Laws 


It is not practical to attempt to cover all differences between the Kansas 
and Federal income tax laws in an article of this length. Differences in require- 
ments as to who must file returns, differences in rates of tax, exemptions and 
credits, and differences in procedural matters will not be discussed. Analysis 
of a few of the major differences between the two laws in their computations 
of net income, and a discussion of a few of the other differences which may be 
important in individual cases seems worthwhile. Even in the matter of compu- 
tation of net income, not all differences in the laws will be mentioned, as such 
differences are numerous. 

Although the Kansas income tax law is taken largely from the Federal 
law, differences appear in the law for a variety of reasons. Constitutional im- 
munity from taxation of certain types of income cause some of the differences. 
In some cases the Kansas law is expressed in a briefer form, with probably 
no intent to express a different meaning. In other cases, certain provisions in 
the Federal law have been omitted from the Kansas law. In several other in- 
stances the Federal law has been amended since the enactment of the Kansas 
law, with no corresponding change being made in the Kansas law. The dif- 
ferences arising most commonly on taxpayers’ returns arise with respect to the 
following items: (1) Income from interest on government obligations; (2) 
income from dividends; (3) gains or losses from the sale or exchange of capital 
assets; and (4) deductions for taxes. 


INcoME From INTEREST ON GOVERNMENT OBLIGATIONS 


Interest income from obligations of a state or municipality are exempt 
from Federal income tax, but are subject to Kansas income tax. Interest in- 
come from obligations of the Federal government are exempt from Kansas 
income tax, but may be exempt, partially exempt, or wholly taxable on Fed- 
eral returns, depending on the nature of the obligation. There is no exemp- 
tion from tax on income arising from the sale of government bonds or other 
obligations on either State or Federal returns. 


INcoME From Drvipenps 

Dividends, other than dividends in partial or complete liquidation, are 
taxable on Federal individual returns if paid out of earnings or profits accum- 
ulated since March 1, 1913. The majority of dividends received are thus fully 
taxable on Federal individual returns. 

Under the Kansas law as construed by the Commission, dividends, other 
than dividends in partial or complete liquidation, are taxable if paid from 
earnings or profits, no matter when such earnings or profits were accumu- 
lated. The Kansas law, however, contains a provision exempting from tax 
“that portion of dividends received from corporations representing earnings 
of such corporations on which an income tax has been paid to this State,” 

















Income Tax Primer 257 


provided the corporation earns at least 15 per cent of its net income from 
sources within the State. 

As a practical matter, if an individual receives dividends on stock of a 
corporation doing any considerable portion of its business in Kansas, such in- 
dividual in filing his Kansas return should claim such dividends to be en- 
tirely exempt from Kansas income tax, although giving complete information 
as to the dividends received. The Kansas Income Tax Department can de- 
termine, at a later date, after the corporation income tax return is filed, how 
much of the dividend is exempt from tax, and notify such individual of any 
deficiency in Kansas income tax. 


Gatns or Losses From THE SALE on EXCHANGE oF CaprraL AssETS 


The Kansas law is substantially different at the present time from the 
Federal law, both in respect of the definition of capital assets, and the treat- 
ment of gains or losses from sales or exchanges of capital assets. The Kansas 
law in respect of capital gains and losses is in accord with the Federal Revenue 
Act of 1934. The Federal law has been greatly changed since that date, but 
no changes have been made in the Kansas law on this point. 

In regard to the definition of capital assets, the principal difference be- 
tween the two laws is that under the Federal law the term capital assets does 
not include “property, used in the trade or business, of a character which is 
subject to the allowance for depreciation.” For example, if a lot and business 
building which has been used in a trade or business should be sold at a profit, 
under the Federal law, the gain derived from sale of the building must be sep- 
arated from the gain derived from sale of the lot. The gain on the building is 
not subject to capital gain provisions, while the gain on the lot is subject to 
those provisions. Under the Kansas law the entire gain is subject to the capital 
gain provisions. 

Although capital gain or loss provisions deal with gains or losses on “sale 
or exchange of a capital asset,” the Federal law provides that losses from 
worthless securities shall also be subject to capital loss limitation provisions. 
The securities covered by the Federal law include corporate stocks and bonds, 
notes, debentures and other evidences of debt issued by a corporation or a 
governmental unit. Losses from worthless securities are thus subject to capital 
loss limitations on Federal returns, but are deductible in full on Kansas returns. 

With regard to the treatment of capital gains and losses, the Federal Act 
recognizes the following percentages of gain or loss on individual returns: 


Short term capital gains or losses— 


ES 100% 
Long term capital gains or losses— 

Held from 18 to 24 months.....:............... 66 2/3% 

is ain 5 div dod kacdnedenetanaws 50% 


Short term capital losses are allowable as deductions only to the extent 
of the short term capital gains, although as previously explained there is a 
carryover provision permitting the net loss from short term capital assets of 
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one year to be used as an offset against short term capital gains in the suc- 
ceeding year. In the case of corporations, the above percentage limitations 
have no application to either gains or losses under the Federal law. 

Under the Kansas law the percentage limitations do not apply on cor. 
poration returns and no distinction is made between long term and short 
term gains and losses. All gains and losses of corporations are recognized in 
full, under the Kansas law, except that deduction for capital losses is limited 
to $2,000 plus capital gains. On Kansas individual returns only the following 
percentages of capital gain and loss are recognized: 


Held less than 1 year 
Held from 1 to 2 years 
Held from 2 to 5 years 
Held from 5 to 10 years 
Held over 10 years 


Capital losses of both individuals and corporations are limited to $2,000 
plus the gains from sales of capital assets, under the Kansas law, while this 
limitation has been removed under the Federal law. Since the Kansas law 
makes no separate provision for short term capital losses, there is no short term 
capital loss carryover provision in the Kansas law as there is the Federal law. 


DEDUCTION FOR TAXES 


The only major difference in the deduction for taxes is that on Federal 
returns, state income taxes may be deducted and Federal income tax may not 
be deducted, while on Kansas returns the situation is reversed and Federal 
income tax may be deducted while state income taxes are not allowable de- 
ductions. 

Orner DirFERENCES BETWEEN Kansas AND FEDERAL Laws 

The Kansas and Federal laws both provide that insurance proceeds paid 
by reason of the death of the insured are exempt from income tax. The Fed- 
eral law, however, contains a limitation on this exemption, providing that the 
exemption shall not apply to a transferee of the policy for a valuable con- 
sideration. This limitation is not contained in the Kansas law, and apparently 
such proceeds would be exempt from Kansas tax even if received by a trans- 
feree for a valuable consideration. 

Under both Kansas and Federal laws, dividends in complete or partial 
liquidation of a corporation are treated as in partial or fuli payment for the 
stock of the corporation. Under both laws, losses arising on the stock are 
treated as capital losses subject to the limitations on capital losses. Under the 
Federal law gains on such stock may also be treated as capital gains, recog- 
nized only to the extent provided for capital gains. Under the Kansas law 
such gain is 100 per cent taxable. 

The Kansas law contains a provision specifically exempting stock divi- 
dends from tax. This provision was included in the Kansas law at a time 
when it was generally believed that no stock dividend constituted income un- 
der United States Supreme Court decisions. Since that date the United States 
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Supreme Court has held that a stock dividend may constitute income under 
certain circumstances.’ Under the Federal law, some stock dividends are tax- 
able, while under the Kansas law all stock dividends are specifically exempt 
from tax. 

If an individual is reporting income from the sale of property on the in- 
stallment basis, there is a provision in the Federal law permitting a continua- 
tion of the installment method of reporting income in case of death of the 
individual before receipt of the entire sale price. There is no similar provision 
in the Kansas law, and apparently under the Kansas law the fair market 
value of the remaining obligation at the time of death would be accrued as 
income. 

The Federal law contains a provision permitting tax free liquidation of 
a subsidiary corporation. No such provision appears in the Kansas law. 

The Federal law provides for non-recognition of gain or loss on certain 
exchanges and distributions in obedience to orders of the Securities and Ex- 
change Commission. The Kansas law contains no such provision. 

The Federal law contains a provision for amortization of defense facilities 
over a short period of time. No similar provision is in the Kansas law. 

The Federal law contains a provision permitting the carrying forward of 
a net operating loss of one taxable year as a deduction in the two succeeding 
taxable years, while the Kansas law has no such provision. 

There are some differences between the two laws in the provisions deal- 
ing with adjusted basis of assets in computing gain or loss. These differences 
are caused largely by the fact that the Kansas and Federal laws were originally 
enacted at different dates. 

The Federal Revenue Act disallows the deduction of certain losses from 
transactions betwen related corporations, between the grantor and fiduciary of 
a trust, and between the fiduciary and beneficiary of a trust. These provi- 
sions are not in the Kansas law. 


8. Koshland v. Helvering, 298 U.S. 441. 
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MONTGOMERY COUNTY BAR ASSOCIATION 


On Monday, February 3rd, there was held one of the most successful and largely at- 
tended meetings in the history of the Montgomery County Bar Association. A photograph 
of the meeting appears as our frontispiece. 

Kirke C. Veeder, retiring president of the Association, presided and the afternoon 
session was devoted to papers, committee reports and discussions regarding (a), uniform 
title requirements, and (b) practical operation and application of the Soldiers and Sailors’ 
Relief Act of 1940. 

The banquet was addressed by President-Elect Sheridan of the State Bar Association, 
who was introduced by Charley Welch of Coffeyville, one of the organizers and a very 
active member of the Association. 

Judge Huxman of the United States Circuit Court of Appeals was the speaker of 
the evening. A number of attorneys from other parts of the State were in attendance, in 
addition to Judge L. E. Goodrich of Labette County District Court, Judge Carl Ackar- 
man of Sedan, Judge J. T. Cooper of Fredonia and Judge Harry W. Fisher of Fort Scott, 
and Judge J. W. Holdren of Independence. 

Officers elected for the year commencing February, 1941, are Aubrey Neale, Coffey- 
ville, President; W. J. Burns, Independence, Vice-President; Theo F. Varner, Indepen- 
dence, Treasurer; Ross E. Borders, Independence, Secretary. 
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THE KANSAS LEGAL INSTITUTES, 1941 
A Series of Courses Designed for the Practicing Lawyer 
ForEworp 


The Kansas Legal Institutes program, now in its second year, is built on the theory 
that lawyers will turn out to that kind of lecture which they feel will deal with their 
ordinary problems. The program is sponsored by the Kansas State Bar Association as a 
service to all lawyers of the state regardless of membership in state, district, county or local 
associations. 

Actual conduct of the Institutes rests with the district, county and local bar organi- 
zations. ‘The Committee will actively promote Institutes in all parts of the state, working 
through district and county bar associations where they exist and encouraging the organi- 
zation of such units where there are none. 

Arrangements for holding the Institute meetings are made by the district, county, or 
local bar association, which selects the speakers and establishes dates and locations. Nat- 
urally, the district, county, and local bar associations are interested in the desires of the 
lawyers both as to speakers and subjects. All lawyers, therefore, are urged to communi- 
cate their wishes in these regards to the officers of the various bar associations. 

Legal Institutes represent wholesome gatherings of the bar. It is hoped that a large 
number of them will be held during the year, and the Committee urges that the district, 
county and local associations make early plans to derive the greatest amount of benefit 
from this practical and worthwhile program. 


ConpDUCT OF THE INSTITUTES 


The program which in the past has proved most successful is conducted according to 
the following plan: 


1. Meeting convenes at 3:00 p.m. 

2. Discussion by first speaker, limited to 45 minutes, followed by round-table. 
Recess at 5:00 p.m. 

3. Informal get-together where visitors and local lawyers may become better 
acquainted. 

4- Dinner at 6:30 p.m. After dinner, 15 minutes, no more, devoted to discus- 
sion of bar association matters. 

5. Discussion by second speaker, with same 45 minute time limit, followed by 
round-table. 

6. Adjournment at 9:00 p.m. 

It is desirable that courts in the area attending adjourn on Institute Day to permit 
attendance by all judges and lawyers of the district. 


ARRANGEMENTS 


Any district, county or local bar association may arrange through the Legal Institutes 
Committee of the State Bar Association for the holding of a Legal Institute by inform- 
ing the Chairman, John H. Hunt, 401 Columbian Bldg., Topeka, Kansas, of the dates 
and the speakers desired. The Chairman will then secure the desired speakers for the 
Institute. Please do not write to the speakers direct, but advise the Chairman of your 
choice and let him secure the speakers for you. This is the only way the Committee can 
be advised of the Institutes and of the engagements of the various speakers. Alternative 
choices should be made to allow for possible conflicts in the speakers’ engagements, and 
the selections of speakers should be indicated in sufficient time to permit the making of all 
necessary arrangements. 

EXxpENsEs 


Traveling expenses of speakers will be paid by the Association inviting them. From 
experience, your Committee believes the best way of defraying this expense is to add a 
small amount to the dinner tickets. In this way the expense money can be raised easily. 
During this year of the Institute program the State Committee will, if you desire, send 
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out all notices of meetings to the lawyers in the districts in which the meetings are to be 
held. In order to have these notices sent, advise the Chairman of the Legal Institute 
Committee of the Kansas Bar Association in sufficient time for the letters to be prepared 


and sent out. 


SCHEDULE OF COURSES 


I. Propcems in APPELLATE Practice. 


“Appellate Practice.” 
—John S. Dawson, Chief Justice, 
Supreme Court, Topeka, Kansas. 


II. Proptems in Bankruptcy Law. 


“The Chandler Act.” 

—F. J. Moreau, 
Dean of the School of Law, 
University of Kansas, 
Lawrence, Kansas. 


III. Proptems 1n Corporation Law. 


“Some Differences Between the New 
Corporation Code and the Old 
Corporation Code.” 

—Thomas Amory Lee, 
Topeka, Kansas. 


. PRoBLEMS IN THE Law oF EvimpENCcE. 


“Transactions with Deceased Persons.” 
—O. P. May, 
of Waggener, May, Waggener & 
Hope, 
Atchison, Kansas. 
“Is It Genuine or Forged?” 
—J. C. Shearman, Examiner of 
Questioned Documents, 
Wichita, Kansas. 


V. Pros_eMs IN THE Law oF FEDERAL 
PRocEDURE. 
“The New Federal Rules.” 
—T. M. Lillard, 
of Lillard, Eidson & Lewis, 
Topeka, Kansas. 


. Proprems 1n Lazsor Law. 
“Practical Problems Arising from New 
Labor Legislation.” 
—Balfour S. Jeffrey, 
of Doran, Kline, Cosgrove, Jeffrey 
& Russell, 
Topeka, Kansas. 


VII. Prostems IN THE Law or O1L AND 
Gas. 
“Implied Covenants in Oil and Gas 
Leases.” 
—J. B. McKay, 
El Dorado, Kansas. 


“Practical Problems in Oil and Gas 
Leasing.” 
—George B. Collins, 
of Collins, Pielsticker & Attwater, 
Wichita, Kansas. 


VIII. Prostems in Prospate Law. 

“The Probate Code.” 

—Ellis Fink, Probate Judge, 
Winfield, Kansas. 

“Estate and Inheritance Taxation.” 

—Henry H. Asher, 
of Gorrill, Asher & Gorrill, 
Lawrence, Kansas. 


. PropLems In Procepurat Law. 
“Limitations.” 
—Albert Faulconer, 
of Faulconer, Dale & Swarts, 
Arkansas City, Kansas. 


X. Prosrems 1n Rear Property Law. 
“Examination of Abstracts of Title.” 
—Dean McElhenny, 

of McElhenny & Gault, 

Topeka, Kansas. 

“Land Titles and Abstract Examina- 

tion.” 

—Margaret McGurnaghan, 
of Wheeler, Brewster, Hunt & 
Goodell, 
Topeka, Kansas. 


. ProBteMs IN THE Law oF TaxaTION. 
“Our Federal Tax Structure.” 
—Ellis D. Bever, 

Wichita, Kansas. 
“Estate and Inheritance Taxation.” 
Henry H. Asher, 
of Gorrill, Asher & Gorrill, 
Lawrence, Kansas. 
XII. Prostems 1n THE Law oF Torts. 
“Automobile Collision Cases (Plain- 
tiff’s Viewpoint).” 
—Matt Guilfoyle, 
of Guilfoyle & Scott, 
Abilene, Kansas. 
“Automobile Collision Cases (De- 
fendant’s Viewpoint).” 
—LaRue Royce, 
of Burch, Litowich & Royce, 
Salina, Kansas. 
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XIII. Prostems in Triat Practice. 
“Instructions to the Jury and Special 
Questions.” 
—George Siefkin, 
of Foulston, Siefkin, Foulston & 
Morris, 
Wichita, Kansas. 


“Preparation and Trial of a Lawsuit.” 
—Edw. M. Boddington, 


of Robertson, Boddington & 
Emerson, 
Kansas City, Kansas. 
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XIV. Prostems 1n Trust Law. 
“Duties of Trustee and Remedies of 
Beneficiary.” 
—Claude I. Depew, 
of Depew, Stanley, Weigand & 
Hook, 
Wichita, Kansas. 


XV. Prosiems in THE Law or Work- 
MEN’s COMPENSATION. 
“Trial of a Workmen’s Compensa- 

tion Case.” 

—Erskine Wyman, 
Workmen’s Compensation 
Commissioner, 
Topeka, Kansas. 


Sponsored by The Kansas State Bar Association Legal Institutes Committee: 


Kirke Veeper, Independence 

CHANDLER Jarvis, Winfield 

Ws. A. Kanrs, Wichita 

H. B. Jenxins, Salina 

Crayton Fioop, Hays 

Ravpu M. Hops, Atchison 

D. H. Postieruwaire, St. Francis 
Georce R. Goutp, Dodge City 

Tom H. Finican, Kansas City 

Bernarp L. SHerman, Ex Officio, Paola 
Roy C. Davis, Vice Chairman, Hutchinson 
Joun H. Hunt, Chairman, Topeka 


BAR ASSOCIATION OF NORTHWESTERN KANSAS 
BULLETIN 


Orcanizep May 23, 1939 


Twei_rrH YeEAR—No. 1 


January 1, 1941 
Annual Meeting 1941 at St. Francis 


OFFICERS FOR 1940-1941 


SS i Fo Sts eee 
Vice-President................ 


cd nie nnowheacmases 


HMI. R. L. Hamilton, Beloit 
tasss E. E. Kite, St. Francis 
waa J. C. Ruppenthal, Russell 


Executive ComMitrgee—Three Officers ex Officio, and Six from Judicial Districts 


Chas. VandeMark, Concordia 
ee R. C. Postlethwaite, Mankato 
Dan Hopson, Phillipsburg 


C. A. Spencer, Oakley 
cia sadeautiiin R. A. Rodgers, Lincoln 
34th O. O. Osborn, Stockton 


1940 — GENERAL CouNcIL — 1941 


Cheyenne. .D. H. Postlethwaite, St. Francis 
ES C. H. Paulsen, Concordia 

W. T. Wolfe, Oberlin 
RE C. S. Flood, Hays 
Ellsworth V. E. Danner, Ellsworth 
Rs ors caved R. H. Thompson, Gove 

C. E. Birney, Hill City 


G. E. Teeple, Mankato 

H. W. Rahmeier, Lincoln 
te<acinkeue' C. C. Spencer, Oakley 
Mitchell W. N. Tice, Beloit 
. . a R. W. Hemphill, Norton 
D. J. Magaw, Osborne 

H. B. King, Minneapolis 
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W. A. Barron, Phillipsburg 


SSeS F. E. Emery, Belleville Smith........... L. C. Uhl, Smith Center 

W. McCaslin, Stockton D. D. Phillips, Colby 
EE Saar ere F. K. Seeley, Russell rego Wm. Wagner, Wakeeney 
Ee C. B. Dodge, Salina Wallace...... C. O. Lutz, Sharon Springs 


CoMMITTEES 

General Legislation: C. L. Hunt, Concordia; C. A. P. Falconer, Atwood; P. W. Apple- 
gate, Wakeeney; W. S. Norris, Salina; H. McCaslin, Osborne. 

Probate Law and Procedure: W. D. Vance, Belleville; A. F. McCarthy, Salina; J. C. Rup- 
penthal, Russell; A. E. Jordan, Beloit; W. S. Rice, Smith Center. 

Professional Ethics: F. B. Bristow, Salina; F. J. Horton, Goodland; E. E. Beckner, Colby; 
H. F. Herrman, Hays; O. D. Gregory, Osborne. 

Memorial: O. O. Osborn, Stockton; E. S. Hampton, Salina; Frederick Rueb, St. Francis; 
R. C. Postlethwaite, Mankato; C. C. Spencer, Oakley. 

Criminal Procedure: J. E. Taylor, Sharon Springs; R. H. Noah, Beloit; W. C. Sullivan, 

. Phillipsburg; P. L. Aylward, Ellsworth; R. C. Sloan, Hoxie. 

Criminal Law: J. E. Driscoll, Russell; R. W. Hemphill, Norton; F. C. Norton, Salina; 
A. J. Wiles, Hays; L. A. McNalley, Minneapolis. 

State and City Police and Prosecution: M. V. B. VandeMark, Concordia; W. S. Lang- 
made, Oberlin; A. R. Buzick, Jr., Salina; D. L. Haney, Hays; Max Jones, Goodland. 

Unauthorized Practice: L. W. Lundblade, Beloit; R. H. Thompson, Gove; J. J. McCurdy, 
Lincoln; E. H. Benson, Colby; E. N. Boatman, Phillipsburg. 

Judicial Selection: Roy A. Smith, Salina; C. H. Paulsen, Concordia; Dan Hopson, Phillips- 
burg; J. H. Jenson, Hays; L. N. Roulier, Colby. 

Oil and Gas: Oscar Ostrum, Russell; D. A. Hindman, Stockton; G. D. Miner, Ellsworth; 
W. L. Sayers, Hill City; E. J. Malone, Hays. 

Real Estate Titles: D. M. McCarthy, Hays; F. C. Baldwin, Concordia; T. D. Relihan, 
Smith Center; W. H. Clark, Hoxie; D. H. Postlethwaite, St. Francis. 

Law Institutes: E. C. Flood, Hays; E. E. Kite, St. Francis; E. E. Euwer, Goodland; F. J. 
Brettle, Salina; J. C. Hogin, Belleville. 

* * *#® # @# 

All Committees invite information and suggestions for the public good. 
The Law Division of the Library of the State College at Hays, Kansas, is collecting 

briefs for permanent filing. Every lawyer of Northwest Kansas is urged to send a copy 

of each of his briefs to Hays. 


JUNIOR BAR NOTES 
By Harry T. Corrman 
Secretary of the Kansas Junior Bar Conference 


COMMITTEE APPOINTMENTS 
At the December 1 meeting of the Executive Council, Chairman John H. Hunt re- 
viewed his committee appointments. Appointments on standing committees were as 
follows: 
Committee on Public Information— Clayton S. Flood, Hays (Council Adviser) 


Homer B. Jenkins, Salina, Chairman Committee on Relations with Law 
Erle W. Francis, Topeka Students— 

John Breyfogle, Olathe " Hiram H. Lesar, Lawrence, Chairman 
W. J. Burns, Independence Ward Martin, Topeka 

Lawrence Curfman, Wichita Fred A. Mann, Topeka 

Norman Jeter, Hays Richard Barber, Lawrence 

J. Richard Hunter, Hutchinson James Porter, Topeka (Council Adviser) 
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Committee on State Membership— Committee on Public Relations— 
William Tinker, Wichita, Chairman C. L. Hoover, Junction City, Chairman 
John E. Buehler, Atchison C. H. Morris, Wichita 

Bernard Alden, Kansas City, Kansas Paul Elleman, Columbus 

William Mills, Emporia Robert E. Russell, Topeka 

Richard E. Kirkpatrick, Wichita Basil Kelsey, Ottawa 

Brewster Bartlett, Ellsworth George L. Allred, Emporia 

E. B. Brabets, Hutchinson (Council Adviser) 


Special committees were as follows: 


Committee on Selection of Judges— George E. Ramskill, Lyndon 
Verne M. Laing, Wichita, Chairman Casey Jones, Olathe ; 
Woodrow Morris, Kingman Robert Cobean, Wellington 
Donald Hickman, Arkansas City Dale Maxwell, Columbus 


- en = “a. Committee on Small Loans— 

3 ; Roetzel Jochems, Wichita, Chairman 
Committee on Juvenile Crime— Richard Jones, Wichita 
Chandler F. Jarvis, Winfield, Chairman John H. Hunt, Topeka (ex officio) 
Clement Hall, Independence Wm. Mills, Emporia 
Ross E. Borders, Independence Richard Becker, Coffeyville 


WORK OF THE COMMITTEES 


Most of the committees are showing considerable activity. 

The Committee on Public Information has compiled a list of some 600 outlets in 
the state, mostly civic clubs such as Kiwanis, American Legion, Rotary, Women’s Fed- 
erated Clubs, etc., before whom our speakers may appear. The committee has material 
available on such subjects as any speaker would care to discuss. Persons interested in 
obtaining such a speaker may write or wire Homer B. Jenkins, at Salina. 

The Committee on Public Relations is cooperating closely with the same committee 
of the Kansas Bar Association—particularly with reference to proposed educational radio 
programs and work on the promotion of office consultation between attorney and client 
on routine business matters, before the client finds himself in difficulty. 

The Committee on Small Loans is engaged in making a survey of the small loan 
situation in Kansas, in cooperation with the program of the Junior Bar Conference Sec- 
tion of the A.B.A., which is conducting a similar survey in Oklahoma and South Carolina. 


MID-WINTER MEETING AT WICHITA FEBRUARY 15 


This year the Kansas Junior Bar Conference will hold a meeting at Wichita on Feb- 
ruary 15, with a meeting of the Executive Council at 10:30 a.m., a legal institute in the 
afternoon and social activities in the evening—with considerable emphasis on the “social 
activities.” 

All young lawyers, whether members of the Junior Bar Conference or not, are in- 
vited to attend and bring your wife or sweetheart. Jim Fellers of Oklahoma City, Junior 
Bar Conference member from the Tenth General Circuit, and representatives from the 
Junior Bar Conference from Colorado, Oklahoma and New Mexico plan to be present. 
Ps are extremely shocked and sorry to learn of the death of Leland T. Harvey, of Coun- 

il Grove. 
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Notes and Comments 


JUDICIAL INCORPORATION OF THE BAR* 

The increasing complexity of industry, economics, government and society dictates 
the recognition of the increasingly important role of the lawyer, judge, and the entire court 
system in the American way of life. The question of who is to compose the bar arises 
automatically with the creation of a judiciary, even though it is not recognized until 
abuses of the office appear to demand it. These abuses give rise to the need for more 
efficient and stringent regulation of admission to and practice before the bar. This dis- 
cussion is precipitated by the recent action of the Supreme Court of Oklahoma in de- 
creeing the integration of the Bar of that State.) 

In 1929, the Legislature of Oklahoma passed what was known as a State Bar Act, 
which provided for a “State Bar”; created a board of governors; provided qualifications 
for admission to the bar; established rules of professional conduct and causes for disbar- 
ment. In cases arising under this State Bar Act, and questioning the validity thereof, the 
court held it not in violation of the provisions of the state constitution which provided 
for a division of the government into three departments. As to the power of the legisla- 
ture to confer such authority upon the board of governors, the court in State Bar of Okla- 
homa v. McGhee? said, “No reason is perceived, under a Constitution, worded as ours, 
conferring upon such commissions and boards, as may be established, by law, judicial 
power, why the Legislature in its plenary power, and in carrying out the police power of 
the State, could not create such a board, especially as there is a provision for immediate 
supervision by this Court, and this Court is empowered to investigate the complaint, and 
find out whether an officer of this court should be disbarred from the further abuse of 
the confidence of the people under the guise of being one of its officers.” However, in 
1939, a subsequent Legislature of Oklahoma repealed that Act, effective July 28, 1939. 

In order to obtain the benefits of an integrated bar, the court decreed the state bar to 
be again integrated.‘ In the principal case, the court expresses views quite different from 
the position taken in State Bar of Oklahoma v. McGhee, supra, upon the power of the 
legislature to provide rules and regulations for the state bar. It establishes that since there 
is no express grant of power in the Constitution of Oklahoma giving any of the three 
departments the right to define and regulate the practice of law, that right, by the very 
nature of the court and its inherent power, belongs to the supreme court of the state. The 
court said, “The Supreme Court has the right to exercise all powers fundamental to its 
existence, and it is fundamental that it has the inherent power to regulate admission to 
the Bar, and to control and regulate the practice of law of those admitted to the Bar.” 

Bar integration is essentially the process by which every member of the legal profes- 
sion is given an opportunity to do his share in carrying out the public service of the bar, 
and is obliged to bear his portion of the responsibility.5 There is littke doubt as to the 
merits of an integrated state bar. The integrated bar protects the public more adequately 
from incompetent persons, including those who have been licensed, who attempt to give ad- 
vice as to legal relations; it better protects the courts and enhances their ability to admin- 
ister justice; it better protects the lawyer in the practice of his profession. In short, it better 
serves the state. The wholesome effect which is being achieved by the integrated bars in 
one-third of the states is shown by the generally improved standards for admission to the 
bar. Further, the small number of lawyers who are morally unfit to be officers of the 
court are weeded out with much more facility, as shown by the 6,000% increase in sus- 
pensions or disbarments in California.® 

The issue for determination here is twofold, first, whether the state bar must be vi- 

*Note: This is reprinted with the permission of the Rocky Mountain Law Review. 

. The principal case for discussion here is In re Integration of State Bar of Oklahoma, 185 Okla. 
505, 95 P. (2d) 113 (1939). 

. 148 Okla. 219, 208 Pac. 580, 589 (1931). 

. Okla. Laws 1989, c. 22, art. 1 §6; 5 Okla. Stat. Ann. §12. 

. In re Integration of State Bar of Oklahoma, supra n. 1. 

. This seems a minimum consideration for the lawful monopoly created by the state grant of the 


exclusive license to practice his profession in the business of the courts. 
. Beardsley, ‘‘How the Integrated Serves the Lawyer’’ (1935) 4 J. of Bar Assoc. of Kan. 140. 
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cariously integrated in order for it to be regulated and controlled by the proper state 
department; second, whether the power to control and regulate admissions to and conduct 
before the bar rests ultimately in the legislature or in the judiciary. 

By the bar, we mean that group of individuals which is licensed to practice law be- 
fore the courts, and not a group of attorneys voluntarily associated together, such as 
county, regional, or state bar associations. It is fundamental that the state bar, as a whole, 
does exist as an entity prior to any purported integration by either the legislature or the 
judiciary. 

Under the accepted conception of corporations, the existence of the corporate entity 
is a privilege granted by the sovereign.” In America, this grant originally came from the 
legislative power of the sovereign by special enactment, but later, general incorporating 
laws were formulated to abrogate the delay and clumsiness of the individual legislative 
authorizations. As a consequence of this interpretation, the common expression has been 
that a corporation cannot exist, except when a charter has been issued by the sovereign to 
the associates, subject to their compliance with the conditions of the incorporating act. 


But, using the term “corporation” in the general sense of unified action rather than 
in the statutory sense of a creation by the state, an identified group of individuals as- 
sociated together and acting as a unit to fulfill a common purpose is a corporation. 
“The great thing that the Roman lawyers developed was the idea that the legal right and 
liabilities could be predicated of a body or a group, a universitas, considered as an en- 
tity apart from its individual members.”* Because of the common purpose, certain 
rights and duties evolve to the group of individuals, as a unit, which the associates 
do not have individually. They may act as a whole in relation to society to accom- 
plish the common purpose, whereas if they act individually, such action would 
amount to a nullity. Such an association creates a triangular relationship, first, the rela- 
tion of the individual to the association; second, of the association to the state; and third, 
of the individual to the state, apart from his ordinary status as a citizen. The body 
operates as a unit. The whole is greater than the sum of its parts because of its ability 
to act corporately rather than individually. This idea was established long before the 
common law. “The association of persons exercising a certain profession, more or less 
connected with the state, appears at an early date as corporations, composed either of the 
employees in public departments, or such as performed official acts for private persons, 
as notaries, .. .”® 

The association of individuals can accomplish ends, when acting corporately as an 
association, which each individual member cannot accomplish singly. The corporate 
personality can continue indefinitely while the individual must eventually perish. “Cor- 
porations aggregate consist of many persons united in one society, and kept up by con- 
tinual succession of members, so as to last forever.”! 

Upon this theory a corporation does exist as an entity, and is “real” in the sense that 
its legal personality actually exists prior to any alleged creation by law, and that the cor- 
poration is not created but is accepted by law.1! 

In the case of the state bar, all of the elements are present to establish it as a “cor- 
poration,” using that term again in the general sense of unified action. The members of 
the bar, those licensed to practice before the courts, are identified by the roll of attorneys. 
The common purpose is the practice of law, that of giving legal advice, representing clients 
in and out of court, for a fee which is permitted through the license acquired. The mem- 
bers of the bar possess, as a whole, legal rights, among which are the rights to protect 
themselves from encroachment upon the practice of law by unqualified persons, and the 
exclusive right to practice law before the courts. In return for these rights, the members 
of the bar are charged with certain duties, among which is the basic duty of promoting 
the ends for which the courts were established. If the duties imposed are not faithfully 


7. Dartmouth Col 0 4 Wheat. 518, 4 L. ed. 629 (1819). 
es of homens 5 c 


8. Burdick, Princip Law (1938) p. 275. 
= oer Mt A Summary of the Roman Civil Law (1849) §868. 


11. Burdick, supra n. 8 at c. 10. 
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carried out by each member, the individual’s exclusive license to practice law may be 
revoked. 

However, the notion that a corporate body cannot exist until the sovereign has 
recognized it is a well-established Anglo-American doctrine. The corporate fiction theory 
is founded on the conception that a corporation is created by law, and has no existence 
until such action. In that sense, a corporation is said to be a creature of the law and 
“fictitious.” 

And again we say that the state bar is in fact a corporation. The American system 
of government is founded on the conception that the people are sovereign, and that the 
constitution is the supreme expression of the sovereign. The constitution creates three 
branches of the government, the executive, legislative, and judicial. The judiciary, in 
order for it to carry out its functions of declaring the law, necessarily must have lower 
courts, in addition to the directing head of the judiciary, the supreme court. The courts 
must have aids, besides the clerical staff, to help them in this constitutional function. 
These individuals, who are to aid the courts in declaring the law, must have, for the effi- 
cient promotion of justice, high mental and moral qualifications. In order to discover 
those who have become depraved, or have lost their qualifications for the license granted, 
hearings and disbarment proceedings must be entered into. After those of required 
expertness have been ascertained, they are licensed in order to eliminate the hazard of 
unqualified persons claiming the rights of those admitted. For further positive identifica- 
tion of the proficient few who are licensed to practice law, a roll of attorneys is kept. 

The relation between the attorneys and the judiciary is such that the courts could 
not properly function without that body of persons (the attorneys) which aids them in 
the general function of discharging their constitutional duties. The attorney’s first duty 
is to the administration of justice, and his duty to his client is a subordinate one.!? “An 
attorney is not an officer of the state, in a constitutional or statutory sense of that term, 
but he is an officer of the court, exercising a privilege during good behavior. This priv- 
ilege is granted by the court in the exercise of judicial power, not as a mere ministerial 
power. The judicial power of this court had its origin in the Constitution, but when it 
came into existence, it came with inherent powers. Such power is the right to protect 
itself, to enable it to administer justice. . . . It must be borne in mind that attorneys are 
officers of the court, amenable to it as their superior.”"* 

Thus, it is seen that the state bar looks directly back to the constitution for its very 
existence, which existence is that of a unit, a “corporation.” The constitution is in effect 
the charter; the group of licensed individuals is identified by the roll of attorneys; the 
common purpose is that of practicing law. This body, the state bar, has rights and duties, 
as previously set out. 

Since the judiciary is created by the constitution, and since the courts necessarily 
carry with them such powers, inherently, as are required for the proper discharge of their 
duties, and since the state bar, as a whole, is essential for the proper functioning of the 
courts, it follows that the constitution, by the very fact of setting up the judicial depart- 
ment, creates a state bar as an integrated whole.'4 Such integrated body needs recogni- 
tion only. By recognition, the state, through the proper agency, would promulgate rules 
and regulations for the wholesome and efficient functioning of such entity. 

Having established the fact that the state bar is an integrated whole and only needs 
recognition, we now turn to the question of whether the power to control and regulate 
admissions as and conduct of lawyers before the courts rests in the legislative or in the 
judicial branch of the government. It is upon sound principles that we say that the ju- 
diciary possesses the inherent power and right to recognize and regulate the integrated 
bar. Since the bar is an essential part of our judicial system, as shown above, the supreme 
court, necessarily, by the very fact that it is the directing head of the judicial department, 
12. In re Thomas, 36 Fed. 242 (0.0.D. Colo. 1888). 

18. In re Disbarment of Greathouse, 189 Minn. 51, 248 N.W. 735, 737 (1983). 
14. ‘‘Inherent power jon of Nebraska State Bar Association, 133 Neb. 283, 


*’ is defined in Re Integrat 
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does have the intrinsic right and power of such control. “This court has the sole power 
of admission to the bar, and therefore has sole power to annul such admission when 
sufficient cause appears.”!5 

Yet, notwithstanding this sound doctrine, one-third of the state legislatures have 
passed bar integration acts, apparently upon the theory that the police power of the legis- 
Jature extends to such a degree as to permit the legislature to exercise exclusive contol 
over the bar. But such reasoning is not sound because it ignores the fact that the police 

wer in this respect merely extends to establishing minimum requirements and stan- 
dards below which the courts cannot go in their regulation of the bar.!® It is stated in 
Re Opinion of the Justices!" that, “When and so far as statutes specify qualifications and 
accomplishments, they will be regarded as fixing the minimum and not as setting bounds 
beyond which the judicial department cannot go. Such specifications will be regarded as 
limitations, not upon the judicial department, but upon the individuals seeking admission 
to the bar.” If such statutes were construed as merely setting a minimum requirement 
for the protection of the public, the objection that it invades the sphere of the judicial 
department does not obtain, and such statutes would be valid. 

It is readily seen that the interest of the legislature and judiciary is not the same 
with regard to the regulation of the bar. The judiciary has the duty and power of regu- 
lating the bar as an incident to the proper performance of its own constitutional func- 
tion. With the duty to administer justice imposed upon it by the constitution, the court, 
because it is necessary to discharge that duty, must have the power to regulate, admit, 
and expel the officers who are to aid it. “It is indispensable to the administration of jus- 
tice and the interpretation of the laws that there be members of the bar of sufficient abil- 
ity, adequate learning and sound moral character. This arises from the need of enlightened 
assistance to the honest, and restrained authority over the knavish litigant.”!® 

But, the legislature also has a duty assigned to it. The constitution charges the legis- 
lature with making all laws necessary for the protection of the public interest and welfare. 
The exclusion of incompetent or immoral persons from license to exploit the public is a 
proper police function. In the case of In Re Applicants for License to Practice Law, 
the court said, “Subject to constitutional limitations and restrictions, the Legislature has 
the right to prescribe the qualifications and establish the rules and regulations under 
which its citizens may pursue this or that calling, professional or otherwise.” 

The two above quoted statements seem: on their face, to be conflicting, but they are 
not because each department is acting properly within its sphere. Each department of 
government has all the powers necessary to discharge the duties assigned to it. If it is 
necessary for the judiciary to exercise regulatory powers legislative in nature, it has such 
power for the proper performance thereof. If the legislature must have powers of a ju- 
dicial nature to compel information to be given to it so that it can wisely legislate, it has 
such power.2° “A department without power to select those to whom it must intrust 
part of its essential duties cannot be independent.”*! In the case of State v. Cannon?* 
the court states, “The judicial department of government is responsible for the plain 
upon which the administration of justice is maintained. Its responsibility in this respect 
is exclusive. By committing a portion of the powers of the sovereignty to the judicial 
department of our state government, under a scheme which it was supposed rendered it 
immune from embarrassment or interference by any other department of government, 
the courts cannot escape responsibility for the manner in which the powers of sovereignty 
thus committed to the judicial department are exercised.” 

The judiciary has the power of regulation of the bar in its own interest of furtherance 
of justice. Charged, by the constitution, with the duty of administering justice, it must 
16. Sheedy Smith Ryne Ah ow Bi Ry Otiveers of The Dourt®? (1987) 6 J. of 
17, 210 Mase, 607 180 NE. 725, 81 ALR. 1059, 1062 (1982). 

18. In re Opinion of the Justices, 279 Mass, 607, 180 N-E. 725, 61 ALR. 1059, 1061 (1982). 

148 N.C. 1, 55 S.E. 635, 10 Ann. Oss. 187, 188, 10 L.R,A. (nm) 288 (1906). 
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have, by necessity, the power to choose its officers in order to discharge the duty im. 
pounded upon it. This is the judicial power of regulation of the admission to practice 
before the bar. But, the legislature also has a duty to fulfill. The constitution charges it 
with making all laws necessary for the protection of the public interest and welfare. Cer. 
tainly, reasonable professional standards are essential to the welfare of society. The estab. 
lishment of a protective minimum discharges the legislature’s office. 

Thus, it is seen that the supreme court, as the head of the judicial department, is the 
proper body to recognize the bar as an integrated whole, and to promulgate such rules 
as are necessary for the proper regulation thereof. Any action by the legislature in reg. 
ulation of the bar, other than in matters peculiar to the general police power, or pur- 
porting to grant to the judiciary the power to regulate the bar, is a usurpation of judicial 
power by the legislature. In Re Day,?* the court said, “Each department of government 
derives its power from the same source, and each is in equal dignity and independence, 
under our Constitution.” The same court, reaching the conclusion that a provision by 
the legislature that the possessors of certificates of graduation from law schools of a certain 
specified standard shall be admitted by the courts of that state to practice law is an in- 
croachment on the judicial branch of the government, said, “. . . It is our duty to main- 
tain the provision of the Constitution that no person, or collection of persons, being one 
of the departments of the government, shall exercise a power properly belonging to an- 
other, and if the legislature, by inadvertence, as in this case, assumes the exercise of a 
power belonging to the judicial department, it should only be necessary to call its attention 
to the restraint imposed by the constitution.” When its limited police-power jurisdiction 
is exhausted, the legislation is functus officio. It can never, under the doctrine of depart- 
mentalization, be the source of the judicial power. That power comes to the judiciary only 
through the constitution from the people: and so it cannot be dependent upon the caprice 
of a coordinate branch of the government for it. “ . . . The legislature has no power, 
therefore, to provide that any person possessing certain qualifications must be admitted, 
It cannot assume judicial powers; and in every case courts are vested with discretion 
as to whether any applicant is entitled to admission.”*4 

Before the recognition of the integrated bar in the states which are now enjoying 
the advantages thereof, there was general skepticism as to the feasibility of such a plan. 
But a short experience with the benefits achieved by this type of control over the bar has 
changed the misgivings into assurance for the elevated future status of the bar. A dis- 
passionate examination of the benefits derived plainly shows that judicial recognition and 
regulation of the bar is a goal worthy of anticipation in all states. 

Oklahoma and Nebraska are reaping the benefits of judicially recognized and regu- 
lated integrated bars. These two boundary states of Kansas and Colorado have traveled 
far toward reaching the goal of wholesome and efficient interrelation of lawyer, court, 
and public. 

The Kansas Supreme Court has recognized the interest of the legislature in the bar, 
and that such interest is limited by the necessity of intervention for the public welfare.” 
The court, through the sequence of cases, has steadfastly taken the view that the supreme 
court does have the inherent power to regulate and control the bar directly and without 
legislative action. However, the court has been passive and has accepted legislative en- 
actments rather than to initiate positive action of its own accord. 

As all states have an integrated bar in fact, only judicial recognition is necessary to 
make its advantages available. For the better administration of justice, the Kansas Su- 
preme Court, as the directing head of the judicial department, should exercise its inherent 
powers with diligence, recognize the Kansas Bar as an integrated unit, and establish rules 


28. 181 Ill. 78, 64 N.E. 646, 50 L.R.A. 519, 5627 (1899). 





Notes AND CoMMENTS 271 


for its regulation. This would eliminate the occasion for legislative enactments for the 
protection of the public in this state from misconduct of individual members of the bar. 
There should be no need for a legislative house-cleaning of the judiciary. 
Joun Brookens KennetH V. Moszs 
WiiuraM FarmMer Harry G. Wies 
Students of the University of Kansas School of Law. 


THE PROBLEM OF MARRIED WOMEN IN PUBLIC EMPLOYMENT 

During the prosperous years preceding 1929 the question of married women in 
public employment created little comment and was accorded little attention. Employment 
was plentiful and public employment, due to its lower remuneration, was not attractive 
to many. Communities were therefore well satisfied that married women, if they wished, 
should fill these positions. With the severe curtailment of industry and the economic de- 
rangement following the stock market crash, the competition of women with men for 
employment began to be felt. Governmental positions became particularly attractive due 
to their relatively higher wages and greater stability. It was generally conceded by the 
public that the unmarried woman had as great a right to work as a man since it was ob- 
viously necessary that she have food and clothing. Feeling ran high, however, against 
the married woman who was working, particularly when her husband was also em- 
ployed; the community feeling that the job should be utilized to support another family 
rather than merely increase the income of the family of the married woman. This feeling 
was crystallized first in the policy of appointing boards in their refusal to appoint married 
women. This was effective only as long as the personnel of the board favored the ex- 
clusion of the married women, which in many instances was not sufficient rein on the 
double income family to suit the community in general. Agitation, therefore, continued 
to rise until in many political units it culminated in the exclusion of married women from 
public exployment by ordinance or by statute. Cases upon the subject are unfortunately 
few, and for the most part indicate that such laws are unconstitutional. There are, how- 
ever, many arguments advanced in favor of such legislation which must be considered be- 
fore the relative merit of such laws and their present status can be determined. 

Equal protection of the laws is guaranteed by the Federal Government and by every 
one of the states, although a few of them like Kansas and Ohio have not expressly pro- 
vided for it, and have been obliged to fall back on fundamental concepts of republican 
government and judicial construction to safeguard their citizens. Most of the arguments 
in support of such legislation as we are discussing are, therefore, designed to show that 
equal protection of the laws is not violated by the discrimination against married women? 

It is recognized, of course, that the government may discriminate among citizens and 
classes of citizens in the administration of its laws* as long as the discrimination is based 
upon a proper classification. Justice Cardozo, speaking in the case of People v. Crane,5 
said, “It is true that the individual though a citizen, has no legal right, in any particular 
instance to be selected as contractor by the government. It does not follow, however, that 
he may be declared disqualified from service, unless the proscription bears some relation 
to public welfare.” The classification in order not to violate the constitutional guarantee 
of equal protection of the laws, must rest on some substantial difference between the situ- 
ation of the class of citizens to whom it applies and those to whom it does not apply. It 
must be based upon some natural principle of public policy. There must be some pertinent 


1. Levitt v. City of Cleveland, 40 Ohio App. 405 (1931), 178 N.E. 598; Atchison St. Ry. Oo. v. Mo. 
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and real difference between the class created and the rest of the people. In the case of 
Mansur v. City of Sacramento,’ the state had allowed an amendment to the city charter 
providing that when one spouse is employed by the state or any sub-division, the other 
spouse should not be taken into the employment of the City of Sacramento. Speaking of 
the classification which had been made the Court said, “Jt must rest upon some sub. 
stantial, inherent, intrinsic difference or distinction in the relation of that particular class 
toward the lives, safety, property, health, happiness, or convenience of the public, when 
contrasted with the relation, duties, responsibilities, position or situation of other persons 
or classes toward the same matters of public concern.” The same requisites were set forth 
in the case of In Re Opinion of the Justices’ arising out of a proposed statute of the state 
of Massachusetts excluding married women from various phases of the public employment 
in that state. 


It is now well recognized that in regard to equal protection of the laws women are 
considered to be on an equal basis with men.® All of the states have adopted laws remov- 
ing to a greater or lesser degree the common law disabilities of married women, and 
many states, such as Kansas,® have provided by constitutional provision that the rights of 
citizens to vote and to hold office shall not be abridged on account of sex. 

With this in mind the advocates of married women’s exclusion acts have advanced 
many possible classifications to support their statutory discriminations. Firstly, they have 
pointed out those cases in which discriminations have been upheld in the public employ- 
ment, that is, the civil service systems, the veterans’ preferences and child labor laws. It 
will be seen that all of these are based upon some peculiar relationship of the individual 
or purpose to the public. The civil service system is designed to raise the qualifications 
of the service.!° Clearly the government has a right to limit its personnel to qualified 
workers. Veterans’ preference laws are sustained because of the need to promote the 
type of service that they have rendered the public and because of a desire to more fully 
remunerate those rendering such service for their efforts. Child labor laws are upheld 
because of the detrimental economic and social effects that the employment of children 
has on the public in general. 

‘In the effort to show the peculiar relationship of married women to the public to 
allow a classification discriminating against them, the advocates of their exclusion from 
public employment advance the contention that it would relieve unemployment, that it 
would lessen the evils of nepotism, that it would spread the public employment over more 
families with consequent benefits to the efficiency of the public service, and that it would 
promote a much needed unity of the home. Each of these factors will be considered sep- 
arately in connection with the various types of provisions which have been advanced for 
excluding married women from employment. 

A blanket discrimination against all married women in public employment would 
probably be declared invalid. While it would reduce the unemployment to some extent, 
it is difficult to find a difference between married women and other persons in regard 
to employment or the need for it.12 Unemployment of other groups could be reduced by 
the exclusion from employment of all men from 20 to 30 years of age. Yet no one would 
contend that this should be done. There must be some showing that the class being 
discriminated against has less need, the recognition of which may promote the public 
welfare, for employment than other classes of citizens similarly situated. The Massachu- 
setts court considering this problem came to the conclusion that it could not be found 
that mesried women in general had any less need for employment than other persons in 
the state.” 


- 1038 P. (2d) 221 (Cal.) (1940). 
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The exclusion of all married women from public employment would end those evils 
of nepotism, and of the inefficiencies consequent to husband and wife working together 
insofar as such evils come from the employment of husband and wife in the public service. 
As far as such problems are concerned, however, there appears to be no distinction be- 
tween man and woman, so that the method of achieving the results seems to be arbitrary 
and discriminatory. Furthermore its effect on either nepotism or the spreading of public 
employment among more families would be small since it would not prevent the employ- 
ment of other members of the same family together and in the public service. 

The problem of unity of the home presents a somewhat more difficult problem. Here 
the discrimination is less,14 but the classification is probably not entirely proper. It fails 
to provide for those married women who have no “homes” or families for one reason or 
another, and who are thus deprived of their means of livelihood. There must be some 
doubt also whether the result, however desirable, could be accomplished by methods which 
are intended to reestablish the common law disabilities of the married woman. Such a 
purpose would seem not to be a proper one in view of the policy of the states to emanci- 
pate women and to place them on an equal basis with men. 

A provision which provides for the exclusion of married women only when their 
husbands are employed by the public service comes nearer to the line of Validity. Upon 
the problem of unemployment it assures that the individual discriminated against is ac- 
corded a means of support. The necessity that her husband be employed on the public 
works makes this clear. It does not, however, cover all those similarly situated in their 
relation to the object in view, which is necessary if a classification be valid. It produces 
a discrimination between the sexes. A married woman whose husband was employed 
by the state would be refused employment by the government, while a husband whose 
wife was so employed would be eligible for appointment.!® It discriminates also against 
those women whose husbands are employed by the state and those women whose husbands 
are employed otherwise than by the state. It must be plain that the employment of a woman 
whose husband is employed otherwise than by the state has the same effect on the prob- 
lem of unemployment as the employment of a woman whose husband is employed by 
the state. This problem was considered in the case of Mansur v. City of Sacramento*® in 
which the court decided that the position of a woman whose husband was employed by 
the state was the same as that of a woman whose husband was employed otherwise, and 
that the mere difference of position of her husband was not a sufficient ground to dis- 
criminate against the woman whose husband was employed by the state. The problem 
was also considered in the case of In re Opinion of the Justices (supra). The court said 
“+. in our opinion it cannot be found that persons married to employees of the Com- 
monwealth considered as a class, have in general less need for employment than other 
persons unmarried or married to persons not employed by the Commonwealth, con- 
sidered as a class, irrespective of all other circumstances affecting them, whatever may be 
true in particular instances. Under the proposed bill, if enacted, persons having no 
greater need of employment than persons married to employees of the Commonwealth 
could be employed by the Commonwealth in preference to persons married to such em- 
ployees. In our opinion such a discrimination would be arbitrary, and we think it clear 
that, apart from need for employment, no ground bearing any reasonable relation to the 
public welfare can be found for such a discrimination.” 


A discrimination against married women whose husbands are employed by the pub- 
lic service also comes closer to the line of validity on the question of nepotism. Such a pro- 
vision would of course prevent it to the extent that husbands who are in positions of 
management in the public service might be tempted to appoint their wives as subordinates. 
It falls short, however, in that it does not cover those positions in which a wife already 
employed might appoint her husband to a position subordinate to her cwn and thus 
14. In a discussion of unity in the home it is presupposed that it is the married woman who is to 

remain in the home. 
15. In view of the policy of most states to establish eqnality between the sexes, such a discrimination 
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establish the circumstance which it is sought to prevent. To prevent the one and allow 
the other is a violation of the rights of equal protection of the wife. The same thing can 
be said for the argument for spreading public employment over more families. It is further 
discriminatory in that it makes no attempt to prevent the employment of two members 
of the same family other than husband and wife when the danger of collusion between 
other members of a family may be obviously just as great and just as dangerous to the 
state as collusion of husband and wife. 

A discrimination against married women whose husbands are employed in the pub- 
lic service cannot be sustained on the pleas that it promotes unity of the home. It is ob 
vious that it will not prevent the employment of married women in the public service. but 
will prevent the employment of only those women whose husbands are employed by the 
state. The need for unity is of course just as great in those families in which the husband 
is not employed by the state as in which the husband is employed by the state. The pro- 
vision would therefore be grossly unequal in its application, and is a violation of the equal 
protection of the laws. 

A provision similar to the one just considered provides that a wife may not be em- 
ployed in the public service when her husband is already employed in the same classifica- 
tion in which she is seeking employment. This provision is subject to the same weak- 
nesses as the one just discussed in regard to the problem of unemployment and of unity 
of the home. It would seem to be somewhat weaker on the question of nepotism since 
it operates only in those instances where the question of nepotism is not dangerous, that 
is, where both are employed in the same classification. On the question of the spread- 
ing of the public employment over more families and the problem of closely related per- 
sons working together, it is stronger than the provisions discussed above. It is plain that 
there is danger of the husband assuming the work of the wife with a resulting incidence 
of lower efficiency in the work of both. A provision to prevent this could of course be 
upheld. A study of the provision must show, however, that it could not have been in- 
tended to prevent this since it does not preclude husband and wife from working to- 
gether, but prevents them from working together only when the husband was employed 
first. In those instances where the wife was employed first the husband could later be 
employed to work with her, and the dangerous practice would continue unabated. 

A fourth possible provision is one providing that a married woman might not be 
employed in the public service who has adequate support elsewhere. 

This type of provision would not only have the desired effect in reducing the amount 
of unemployment, but is plainly calculated to cope with the problem. Furthermore, the 
discrimination thus being practiced is reasonably consistent with the intended result of 
reducing unemployment.!7 A woman whose support is provided for other than by her 
own employment does not have the need for employment that other persons have. In 
order to stop the flow of money from the public treasury to forestall the evils of unem- 
ployment it is not unreasonable to require married women who have adequate support 
elsewhere to look to that support rather than to employment granted by the state which 
could be used to greater advantage from the public standpoint to support a person not 
otherwise provided for. Even here, however, the discrimination is not entirely proper. 
It must be clear that there are many others who are not married women who are ade- 
quately supported other than by their independent employment, and who, by the same 
reasoning, should thus be excluded from public employment. However, married women 
are, perhaps, more likely to be supported other than by their independent employment 
than other classes of citizens and a discriminatory provision which provided for those 
members of the class who were not adequately supported except by their own labor could 
thereby be validated. Furthermore, the problems of administration of a provision dis- 
criminating against only those married women who have support other than by their 
independent employment than in an exclusion of all persons supported other than by their 
independent employment would in most instances go only to find whether or not the 
husband was employed while the latter would present many difficult problems of ad- 
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ministration, and would in effect result in requiring a certificate of pauperism as a pre- 
requisite to public employment. Besides being difficult to administer, such a provision 
would inevitably fill the public service with low standard workers since many of the best 
employees would have means of support other than from their labors. 

A provision for the discrimination against only those married women who are other- 
wise supported would tend also to be far more effective against nepotism than the pro- 
visions heretofore discussed. It must be clear that a woman who is dependent on her 
own labor for support cannot have a husband in a position to appoint her as his sub- 
ordinate so as to introduce the problem of nepotism. Nor can she have a husband work- 
ing in the same classification thus introducing the problem of inefficiency dur to close 
relatives working together. It is true that such a provision would not entirely do away 
with these evils, but since it can be seen that the danger may be greater where husband 
and wife are concerned, than where others not so closely related are concerned, such a 
discrimination would be justified.'* 

This type of provision is also strengthened by its probable effect on the last question 
for consideration, namely, unity in the home. Many of those needing employment among 
married women come from homes which are already broken or in which unity is impos- 
sible. In other cases, due to sickness, unemployment of the husband, or other financial 
difficulty, the need for employment outweighs, at least temporarily, the benefits of unity 
in the home. Those cases in which it is possible and desirable to maintain unity are those 
in which the husband is supporting the home, and the wife would, therefore, be ex- 
cluded from public employment under this provision as a married woman who does not 
need employment for her support. 


It is seen that the beneficial effects of this type of provision would be great. It 
would reduce unemployment, it would tend to decrease graft and inefficiency in 
the government, and it would promote unity in the home. It remains to be seen 
whether or not these benefits would be outweighed by other factors, particularly the dif- 
ficulties in administration, and the resentment of the public at the prying necessary to 
administer the plan with its consequent baring of private affairs. In every instance of 
application by a married woman for public employment, it would be necessary to ascer- 
tain whether or not her husband was employed, and whether or not his salary was suf- 
ficient to provide for her support. Doubtlessly many families would resent this interfer- 
ence and would feel that the fact of employment or unemployment is something private. 
Here, however, it must appear that they would not be offended at the question if the hus- 
band were employed and earning a living wage; and if he were not, the publicity re- 
quired would not be as great nor as offensive as that required to get public aid in other 
modes. Employment by the government is not a right but a privilege, and more or less 
private information is expected to be divulged as a prerequisite to employment. Further- 
more since the inconvenience is to the ones seeking the benefit it cannot be said to out- 
weigh the public benefit which would accrue from the use of the provision. 


The future status of the married women’s exclusion acts will, of course, remain un- 
certain. The agitation over them and the desire to exclude married women from em- 
ployment will probably die down temporarily in the near future due to the fact that 
added employment and the need for men in military service may make the use of mar- 
ried women in lesser governmental employment expedient if not desirable. In this event 
probably most of the existing provisions discriminating against married women will be 
repealed. The problem will rise again immediately on the close of the present rush, prob- 
ably with greater vehemence than before, due to the greater number of married women 
who will be employed at that time. The success of the exclusion provisions will depend 
upon the skill of those drawing them and whether their desire is to actually improve the 
conditions of the public in general, or is a desire to discriminate against married women 


18. It is not necessary that a classification conform to all the bases advanced for its support. It is 
sufficient that it be supported on one basis; or if not even entirely conforming to one basis, but 
4 om grounds for support on several bases, it may be jurtified on the cumulative effect of 
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because they are married, and not because of the peculiar relationship of the qualification 
to the state and the public in general. 
Donatp M. Gamer, ’41 
THomas S. FREEMAN, ’42 
James Brockett, 42 
University of Kansas School of Law, 
19. The general rule of construction . municipal charter powers should be considered in this con- 
nection. Where the state has provided a eral statute on the subject of civil service looking 
only to the pestle or qualtthestions of individuals in relation to the position sought it appears that 
no lesser divi tical unit would have the power to raise a classification based on — | characteristics 
of the individual om ry merit or qualifications. For this purpose, the —— ¥ | ctatete of the 
sw 


state must be conside t of the charter of the lesser governmental units ect to the rule 
of strict construction , 4, ting such lesser governmental units to its terms and intent. 


THE COMPULSORY FLAG SALUTE IN SCHOOLS 
The Kansas Revised Statutes, 1935, Section 72-5308, presents the following para- 
graph: 
“Tt shall be the duty of the State Superintendent of Public Instruction of the 
State to prepare for the use of the public Schools of the — a _— providing 
for a salute to the flag at the opening of each day of school . 


Eighteen states are reported to have such provisions in their statutes in some form 
or other,! but only a small number definitely require a specific form of salute. The others 
leave the form of the salute—and other patriotic exercises—to certain school officials. As 
a means of enforcing these statutes, and to maintain the proper discipline in the schools, 
boards of education have adopted regulations for expelling pupils who refused to salute 
the flag. It has been claimed that Kansas was the fore-runner in adopting such legisla- 
tion. 

These compulsory salute statutes, and the regulations passed under them, have aroused 
what might be termed a mild form of hysteria. They have been challenged as an infringe- 
ment of the right to religious freedom guaranteed by the Fourteenth Amendment, and 
as an unlawful exercise of the police power. Those viewing such legislation with alarm 
are apprehensive as to the liberality of the courts, and justify themselves by reference to 
the statements of a general nature by our forefathers, and by sophistries, of which the 
relevancy to the legal problem in question is not always clear. 


Decisions upholding the constitutionality of such statutes seemingly have not quelled 
the indignation of those who hold opinions contrary to the courts. A majority of the 
writers have assailed the statutes.* It should be noted, however, that those who write do 
pot necessarily disclose sound judgment, nor represent popular opinion, nor promote the 
public welfare. On at least one occasion, such groups as the Committee on the Bill of 
Rights of the American Bar Association, and the American Civil Liberties Union have 
submitted briefs as friends of the court,® in which definite arguments have been made 
against the validity of the compulsory salute statutes. 


A number of cases appealed to high courts have upheld the statutes as valid,® with 
the courts relying mainly on the broad power of the State over the public schools, the 
lack of religious issue involved, and on the case of Hamilton v. University of California," 
which cases decided that compulsory military training in State schools was not an uncon- 
stitutional requirement for students. The history of two of these cases is of particular in- 
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terest, these cases being Gabrielli v. Knickerbocker’ and Gobitis v. Minersville School Dis- 
trict? It is significant that these two cases are the only two instances in which courts 
have found unconstitutionality in the laws, and both were later overruled. 

In the Gabrielli case, the Gabrielli children refused to salute the flag for religious 
reasons, and were expelled from school. The Supreme Court of California held, in 1937, 
for the plaintiffs, mainly on the ground that the statutes were contrary to the section of 
the California Constitution on liberty of conscience, and because the Gabrielli children 
had been permanently expelled, whereas the California school laws provided for expelling 
for a period including only two week-ends. In 1938, the constitutional question was 
again brought up before the same court, and upon grounds of decisions on the same 
question in other State courts and in the Federal courts, the California Court reversed it- 
self, holding for the constitutionality of the statutes. The plaintiffs then brought the case 
before the Supreme Court of the United States on certiorari, which was denied. 

The facts of the Gobitis case showed that the plaintiff children were members of a 
religious sect called Jehovah’s Witnesses who refused to salute the flag because of a belief 
that it was enjoined by divine commandment stated in verses 3, 4, and 5 of the 20th chap- 
ter of Exodus, being the Second Commandment, and which forbids bowing down to a 
graven image. The Gobitis children were expelled from the public schools, and their 
parent was compelled to bear the expense of over $3,000 of sending them to a private 
school, in order to evade the criminal liability attached to failure to comply with the 
compulsory attendance laws of the State. The children, through their father as next 
friend, then brought suit in the Federal Courts to challenge the validity of the laws under 
the Fourteenth Amendment. 

The Federal District Court ruled against the statutes. The Court thought that the 
statutes were inexpedient and unwise, that they were of doubtful efficacy, and plainly 
lacking in necessity. It is interesting to note several quotations from great men along the 
same theme, and quoted by the court: that of Hensley, “Patriots cannot be molded in 
the matrix of legislative fiat, for patriotism is imponderable;” and that of Washington, 
“Conscientious scruples of all men should be treated with great delicacy and tenderness.” 

The Federal Circuit Court sustained the decision of the lower court. The defendants 
then appealed to the Supreme Court of the United States, where, on June 3, 1940, the 
lower courts were reversed with an eight to one decision, and the constitutionality of 
the statutes upheld. 

An examination of these several cases, and of the arguments pro and con, gives a 
picture of the legal issues involved. In such an examination, the legal critic should bear 
in mind one of the cardinal principles of construction invariably followed by the courts 
—that acts of the legislative body are presumed to be constitutional until their constitu- 
tionality or unreasonableness has been clearly shown.!° 

Critics of the statutes have argued that insofar as the objectors are concerned, the 
salute must be treated as a religious ritual.!! However, the courts point out that in actu- 
ality no religious question is presented at all. The Florida court in Bleich v. Board of Edu- 
cation’? held that symbolizing the flag as a graven image and ascribing to the salutes a 
species of idolatry was entirely out of the realm of reason. The court points out in the 
Gobitis case that the courts have taken judicial notice of the meaning of the flag and what 
it symbolizes!*—certain elements in our citizenship which are not to be confused with 
anything religious. In short, the courts are saying that symbolizing the flag as an object 
of religious worship is beyond the bounds of reason. To this conclusion the critics of the 
courts object. In this arbitrary and objective determination,’ so they say, that a certain 
act cannot have religious significance, lies the danger to religious freedom implicit in the 


8. —— po naan 74 Pac. 2d 290 (Calif.) (1937); 82 Pac. 24 806 (Calif.) (1988); 
9. Gobitis v. Min ie School District, 21 Fed. Sup. 581 (1987); 24 pes Sup. 271 (1988); 
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instant decisions. However, the compulsory salute cases do not represent the first oc- 
casion in which a similar type of determination—that no religious question is involved— 
has been used. In a number of cases wherein compulsory vaccination!® and Bible read- 
ing'® in schools have been challenged on grounds of religious freedom, the courts have 
reached the same conclusion. 

The courts do not place their approval of the constitutionality of the statutes solely 
on the argument that there is no religious question involved. It is pointed out that there 
are certain conditions which may enable the nation or state to constitutionally override the 
scruples, based on self-serving purposes, of the citizen. Chief Justice Waite once said:!7 


“Congress was deprived of all legislative power over mere opinion but was left 
free to reach actions which were in violation of social duties or subversive of good 
order.” 


This is the same as saying that the freedom of religious practice is not an absolute 
right, but that it has limitations. Under such interpretations, religious sects, in the inter- 
ests of public morals, have been forbidden to practice polygamy,'* and even ministers 
have been forbidden to shout in church,!® in order to maintain the public peace, while 
conscientious objectors have been drafted into the army.?° 

While the critics of the courts on the instant question will admit that the state has 
a primary and essential right of self-preservation®™® which may justify the legislature in 
curtailment of the so-called “constitutionally guaranteed rights,” they point out that the 
courts have said that the danger to the state must be “clear and present’”®® and that the 
“legislation must be reasonably calculated to combat the danger to the state.”** Further- 
more, they seek to limit this right of curtailment of individual liberty to matters of re- 
straints*4 as distinguished from compelling the individual to do a specific act. 

Such conclusions would prevent the State from actively promoting citizenship, and 
limit it to quelling disturbances and punishing overt acts which had already happened, 
or were in the process of happening. This would prohibit the ounce of prevention but 
permit the pound of cure. Such a conclusion is hardly tenable in light of the many 
cases in which courts have interpreted the very purpose of the school system, wherein it 
would appear that they have taken judicial notice that citizenship without nurture will 
wither and die. For example, the Supreme Court of Kentucky has said:*® 


“Tt is essentially a prerogative of sovereignty to raise troops in time of war; it 
is equally so to prepare each generation of youth to discharge the duties of citizen- 
ship in time of peace and war. Upon the preparation of the younger generation for 
civic duties depends the perpetuity of this government.” 


And certainly, it would seem reasonable that, in light of world events, disinte- 
gration of government, particularly from forces from within, could be argued to be a 
clear and present danger. \t can be argued with reason that the matter of successful con- 
tinuity of the life of the nation cannot be left to chance, but may require some cultivating 
and promotion. The very generation that drafted the Bill of Rights were firm believers 
in the theory that an ounce of prevention was worth a pound of cure. 

This is another way of stating that if it were constitutional to remove dangers already 
gnawing at the vitals of the State, that preventive measures, reasonably calculated to 
prevent the growth of such dangers, would also be valid. A similar type of logic has 
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impelled the court to uphold the right of the municipality to offer rewards for the cap- 
ture and conviction of arsonists.26 The complexity of modern times and ways of living 
have made it necessary to catch the fire-bug before the fire has started rather than wait 
until the building is in flames, and then to pour on water. 

Moreover, a survey of other cases would seem to indicate that such rights in the 
government are not limited to restraints but include promotion and compulsion as well. 
The courts have upheld the over-riding by the State of conscientious scruples in the Selec- 
tive Draft cases.27 Parents have been required to procure medical aid for their children 
when contrary to their religious beliefs.28 Dismissal of teachers for refusal to sing patri- 
otic songs has been upheld,?® and the expelling of children for the same reason has been 
sustained.2 And in several cases, the courts have upheld the right of government to com- 
pell an oath of allegiance as a prerequisite to granting citizenship.** 

This discussion as to the “clear and present” rule and the matter of “prohibition and 
compulsion” lays the ground for several fallacies which many writers on the subject have 
made. Mr. Justice Holmes stated the “clear and present” rule as follows: “Is the act of 
the individual which the legislature seeks to prohibit, a present danger; or does it threaten 
only indefinitely in the future?” This rule-of-the-thumb apparently applies to an act of 
the individual which the State wishes to restrain. It does not on its face purport to apply 
to a danger, intangible yet real, against which the control of the act of the individual is 
a safeguard. However, if it were so argued, and admitted for sake of argument, the fal- 
lacy of the application of the rule to the question in hand is still apparent. The premise 
which many critics attempt to test by the Holmes rule is stated by one writer as fol- 
lows: “Is there a present danger in allowing school children to refuse to salute the 
flag?”’®* This is the incorrect premise. The danger sought to be eliminated is the break- 
down of the state; the matter of the flag salute is but one of the many preventive rem- 
edies sought to ward off the disease by promotion of good civic health. There is a dis- 
tinction between testing the danger itself, and, abstractly, a remedy which has been pro- 
posed. The advisability and necessity of a remedy lie first of all in the malady itself. 

This brings us to the point of whether or not the proposed remedy is reasonably cal- 
culated to combat the danger to the state. According to the courts,*4 what the school 
authorities are attempting to do is to assert the right to awaken in the child’s mind con- 
siderations as to the significance of the flag contrary to those implanted by the parent. 
That the flag salute is not clearly an unreasonable means of doing this can be argued, 
especially when the formative years of a child’s life are the most susceptible to teaching 
and impression. However, the courts point out that this is a matter for legislative discre- 
tion and unless clearly unconnected with the purpose, it is not within the judicial power 
to declare it null and void. The court in the Gobitis case said:*® 


“To stigmatize legislative judgment in providing for this universal gesture 
of respect for the symbol of our national life in the setting of the common school 
as a lawless inroad on that freedom of conscience which the Constitution protects 
would amount to no less than the pronouncement of pedagogical and psychological 
dogma in a field where the courts possess no marked and certainly no controlling 
competence.” 


In the Hamilton case,** while discussing the claim that the law did not accomplish 
its intended purpose, the court made a pronouncement which might well have been ap- 
plied to the laws in question: 
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“If the legislature deemed it wise to enact legislation demanding that the 
youth of the State give some overt expression of their loyalty to and respect for the 
institutions of their country, it is not for this court to condemn the legislation unless 
satisfied that the regulation bears no reasonable relation to some purpose within the 
competency of the State. . . . The argument that the law does not accomplish its 
intended purpose is one that might properly be addressed to the law-making body 
rather than to the court, which has no power to invalidate a law because it might, 
in its opinion, be unwise or ineffectual.” 


The regulations of school boards made under the salute statutes have also been chal- 
lenged. It has been denied that the State has the right to deprive the child of school priv- 
ileges, on the ground that the right to attend school is “property,” since legislation makes 
it available to all.87 While many cases have considered school attendance a mere privilege, 
based upon the authority of Hamilton v. University of California,®® a distinction has been 
made between the right to attend a higher school, and the right (or duty) to attend a 
lower school covered by the compulsory attendance laws. It has been held, however, that 
the State has broad powers to control the public schools under which reasonable steps to 
remove actual threats to discipline may be taken.*® Under this power, numerous cases have 
upheld the power to expel. Schools have been upheld in expelling for the wearing of 
low-necked dresses,*® for the wearing of cosmetics,“ and for membership in secret frater- 
nities*2—when those features interfered with the discipline of the school. Also courts 
have upheld the schools in expelling for failure to perform various acts violative of re- 
ligious beliefs. Pupils have been expelled for failure to attend school on religious holi- 
days,** and also for failure to sing hymns believed by them to be irreverent.“ 

Thus while some people claim to see a danger to their liberties in the pronouncements 
of the courts in the cases cited, others see equally as formidable dangers in what the first 
group would call “religious freedom.” The latter group have their views adequately sum- 
marized for them by the court in the Bleich case: 


“If an objection as remote from religious grounds as the one involved here 
may be successfully interposed for that reason, then there is no limit to the reasons 
that conscientious objectors may advance as grounds for avoiding patriotic duties. 
Individual judgment in matters of religion no less than in civic controversies must 
give way to that of the instrumentality set up by the state to direct it.” 


The proponents of such statutes as the one in question feel that the foundation of a free 
society is the binding tie of a patriotic sentiment, and that such sentiment is fostered by 
all those agencies of the mind and spirit which may serve to gather up the traditions of 
a people, transmit them from generation to generation, and thereby create that continuity 
of a treasured common life which constitutes a civilization, and makes the American 
scheme of government possible and permanent. 

SHELpon WIncERD, 41 
University of Kansas Law School. 
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RECENT CASES ON 
LIABILITY OF MUNICIPAL CORPORATIONS FOR INJURIES 
In a recent number of the Kansas Bar Journal, consideration was given to the lia- 
bility of the municipal corporation for injuries, and attention was directed to the two ex- 
tremes—the tendency toward sovereign immunity until express legislative action, as ex- 


1. Idability of the Municipal Corporation for Injuries, Kansas Bar Journal, November, 1940, page 200. 
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emplified by the cases in Kansas,? and the very strict liability as exemplified by the Cali- 
fornia case of Gibson v. Mendocino County. Several recent cases in the same jurisdiction 
have further qualified and clarified the rule followed in the Gibson case. 

In the case of Forgnone v. School District, decided November 6, 1940, the school 
district was sued for injuries sustained by a school pupil when a fellow pupil twisted and 
broke her arm, while scuffling during a lunch period. The California School Code pro- 
vided for liability of the district on account of injuries to person or property arising be- 
cause of negligence of the district or of its officers and employees,5 and it also provided 
that every teacher must hold pupils to strict account for their conduct during certain des- 
ignated periods including recesses. The negligence alleged was that no teacher or super- 
visor was present when the scuffling occurred. 

The court held the district liable,” ruled that negligence could be pleaded generally,® 
and that it was not necessary to recite the details of just how the accident would have 
been avoided if the teacher had been present. Thus it appears that where there is a statu- 
tory duty placed upon employees or agents of the municipal corporation, that the absence 
of the employees or agents from the place of duty is sufficient negligence to make for 
liability under the statutes. 

This case should be compared with Wiersma v. City of Long Beach,® which was de- 
cided October 1, 1940. The city had leased space in its municipal auditorium to a pro- 
moter who was conducting wrestling exhibitions. Plaintiff was purchaser of a ringside 
seat. Baxter, a wrestler, jumped from the ring, apparently without provocation, and struck 
plaintiff over the head with a chair, to his injury. Plaintiff sued the wrestler, the promoter 
and the city. We are particularly interested in the reasoning of the court in regard to the 
suit against the city. 

The court held that the city was not liable to the plaintiff because the city was a 
landlord, as a landlord is not liable for the torts of his tenants. Neither was the city 
liable on the theory of respondeat superior. The court said that it was immaterial wheth- 
er the wrestler was an independent contractor or if an employer-employee relationship 
existed because the employer is not liable for the tortious acts of the employee committed 
entirely outside the scope of his designated employment as a participant in a wrestling 
exhibition. 

Thus it appears that the strict liability rule of California must be qualified to the ex- 
tent that the alleged negligence of an agent must be within the scope of the employment, 
in order to make for liability of the municipal corporation for injuries. 

SHELDON WInceERD, °41 
University of Kansas Law School. 
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COMPETENCY OF THE SPOUSE AS A WITNESS 
The purpose here is to recite, more or less in brief form, the presently existing statutes 
and the leading judicial decisions of the State of Kansas relating to the competency of the 
spouse as a witness both in civil actions and in criminal prosecutions. In addition there 
will appear the applicable sections of the proposed “Code of Evidence” (Tentative Draft 
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No. 1) as prepared by the American Law Institute, and a discussion as to what effect, if 
any, their adoption would have upon the law of this state in this regard. The question of 
waiver has been purposely omitted. 


I. As Recarps Crvit Actions 


Section 60-2805 of the Kansas Code of Civil Procedure (General Statutes of 1935) 
provides as follows: 


“The following persons shall be incompetent to testify: . . . Third, husband and 
wife, for or against each other, concerning any communication made by one to the 
other during the marriage, whether called while that relation subsisted or after- 
wards.” 


The above section had its origin in Chapter 80, Section 323, of the General Statutes 
of 1868 which provided: 


“The following persons shall be incompetent to testify: . . . Husband and wife, 
for or against each other, except concerning transactions in which one acted as the 
agent of the other, or when they are joint parties or have a joint interest in the 
action; but in no case shall either be permitted to testify concerning any communica- 
tion made by one to the other during the marriage, whether called while that rela- 
tion subsisted or afterwards.” 


This section remained intact until the present section, as set out above, was enacted in 
1909 as an amendement thereto. 


It will be noted that the present section (60-2805 above) eliminated the reference 
made in the older one as to transactions, and restricted the incompetency of the witness 
spouse to testify for or against the other in any civil action to communications made by 
one to the other during the marital state. The effect of the present section has been 
to render the witness spouse competent to testify in all types of cases as to all material 
matters except their confidential communications, while under the old section such a 
privilege was afforded the witness spouse only in the two instances there set out.’ The 
converse statement of this present state of the law is that in no civil case may the witness 
spouse testify as to confidential communications which may have passed between them, 
it being a pure incompetency and not a privilege, but in every case the witness spouse is 
competent to testify as to any and all other material matters.? 

One, and only one exception to the general rule thus established by Section 60-2805 
is now recognized, and it exists by virtue of statutory enactment. Section 60-1509 of the 
Kansas Code of Civil Procedure (General Statutes of 1935) provides: 


“In all actions for divorce or alimony, or for both divorce and alimony, here- 
after to be tried, the parties thereto, or either of them, shall be competent to testify 
upon all material matters involved in the controversy to the same extent as other 
witnesses might do. Provided, however, that nothing in this act shall be construed 
as authorizing the granting of a decree of divorce upon the uncorroborated testi- 
mony of either the husband or wife, or both of them.” 


It is apparent, from an examination of the proviso in the above section, that even though 
the spouses may testify as to their confidential communications in such cases, sufficent 
safeguards have been retained to prevent collusion between them.* 

It has been held that a third party may testify as to the communications between 
spouses, whether he was intended to hear them or not. The incompetency created by 
Section 60-2805 is deemed to have ended upon the death of the husband or wife, public 


. Harr . B 187 Fed. 7 (1911), Tieber v. McCormack, 90 Kan. 675, 186 Pac. 268 (1913), 
1 is v. Brown, Ge: ( 


and K ck v. Wi 288, 25 Pac. (2d) $71 (1983). Both the Harris case and 
the Kirkpatrick case were actions for the alienation of affections. 

2. See cases supra, Note (1). 

. See Frye v. e, 184 Kan. 8, 4 Pac. (2d) 415 (1913). 

4. Bank v. Hutchinson, 62 Kan. 9, 61 Pac. 443 (1900). 
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policy no longer requiring the preservation of the confidential nature of the communica- 
tion after the death of one of the spouses.5 (A discussion of the application in such a case 
of the proper Kansas statute pertaining to communications with a deceased person is 
herein omitted.) 
II. As Recarps Cramminat Prosecutions 
Section 62-1420 of the Kansas Code of Criminal Procedure (General Statutes of 
1935) provides: 


“No person shall be rendered incompetent to testify in criminal causes by rea- 
son of his being . . . , the husband or wife of the accused. Provided, that no person 
on trial or examination, nor the wife or husband of such person, shall be required 
to testify except as a witness on behalf of the person on trial or examination; and 
further provided, that the neglect or refusal of the person on trial to testify, or of a 
wife to testify on behalf of her husband shall not raise a presumption of guilt.” 


The gist of this section is that the spouse is not incompetent but merely privileged not 
to testify against the other in a criminal prosecution. The privilege does not extend to 
cases where the spouse may be called to testify on behalf of the accused. In the case of 
State v. Ralston® the Kansas Court, in dealing with this statute, said: 


“The competency of a husband or wife voluntarily to testify for the state in a 
prosecution of the other was determined in the case of State v. McCord.” At long 
intervals the subject is made an excuse for appeal. This is the first resurrection since 
the decision in the case of State v. Robeck.® The subject ought now to rest until the 
Legislature changes the statute.” 


The Court further made the point that if the spouse wishes to testify against the accused, 
as concerns any matter, such testimony is admissible even over the objection of the accused. 

Note that if the spouse chooses to testify against the accused or is required to testify 
on his behalf, her testimony may relate to any material matter, including communications 
that may have passed between them. 

Kansas is said to be in the minority among the States in holding, by reason of this 
statute, that the privilege is not for the benefit of the accused, but inures solely to the 
benefit of the spouse who is to testify.® 

The proposed “Code of Evidence,” as it is now drafted, contains five sections which 
are applicable to our discussion; they are as follows: 


Rule 214. 

As used in Rules 215 to 217, both inclusive, 

(a) “Spouses” means a man and woman who are legally married and are cohab- 
iting as husband and wife; 

(b) “Communicating spouse” means the spouse who transmits to the other spouse 
the information which constitutes a confidential communication; 

(c) “confidential communication between spouses” means information transmitted 
by a voluntary act of disclosure of one spouse to the other without the intention 
that it be disclosed to a third person and by a means which, so far as the com- 
municating spouse is aware, does not disclose it to a third person. 


Rule 215. 


Subject to rules 216, 217, 218, and 223, a person, whether or not a party, has 
a privilege to refuse to disclose, and to prevent a witness from disclosing, a com- 
munication, if he claims the privilege and the judge finds that 


(a) the communication was a confidential communication between spouses, and 


5. Schaffner v. Schaffner, 92 Kan. 570, 141 Pac. 251 (1914). 
6. 181 Kan. 189, 289 Pac. 409 (1980). 

7. 8 Kan. 232, 12 Am. Rep. 469 (1871). 

8. 98 Kan. 280, 147 Pac. 828 (1915). 

9. 7 Kan. Bar Jour. 410 (1939). 
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(b) the witness is one of the spouses or the duly appointed, qualified and acting 
guardian of his person, and 

(c) the claimant is the communicating spouse not under guardianship, or the duly 
appointed, qualified and acting guardian of his person, or the other spouse or 
another person authorized to claim the privilege for the communicating spouse 
or his guardian. 
Rule 216. 
Neither of the spouses has a privilege under Rule 215 in 

(a) an action by one of them for divorce or separation from the other, or for dam- 
ages for the alienation of the alienation of the affections of the other, or for 
criminal conversation with the other, or 

(b) an action for damages for injuries done by one of them to the person or prop- 
erty of the other, including an action for wrongful death of the other, or 

(c) a criminal action in which one of them is charged with a crime against the 
person or property of the other or of a child of either, or with the desertion of 
the other or of a child of either, or 

(d) a criminal action in which the accused offers evidence of a communication be- 
tween him and his spouse. 


Rule 217. 

Neither spouse has a privilege under Rule 215 if the judge finds that sufficient 
evidence, aside from the communication, has been introduced to warrant a finding 
that the communication was made, in whole or in part, to enable or aid anyone to 
commit or to plan to commit a crime or a tort. 


Rule 218. 


A privilege under Rule 215 ceases to exist, if the judge finds that 

(a) the communicating spouse is dead, or 

(b) the communicating spouse while not under guardianship or the duly appointed, 
qualified and acting guardian of his person has testified in any action to an- 
other communication between spouses upon the same subject matter. 


Insofar as the definitions appearing in Rule 214 are concerned, the Kansas Court has 
not been at variance. But the adoption of Rules 215, 216, 217, and 218 would bring about 
several radical changes in the law of Kansas so far as the competency of the spouses to 
testify as to their confidential communications is concerned. For the purpose of conven- 
ience and clarity, and because these sections of the proposed code apply to both civil and 
criminal proceedings, the discussion of the probable changes that would be wrought by 
their adoption will again be subdivided along those lines. 


I. As Recarps Crvit Actions 

Rule 215 of the proposed code says, in substance, that in all civil actions a person, 
whether a party to the action or not, would have the privilege to refuse to disclose and to 
prevent his spouse from disclosing any confidential communications which he made to 
such other spouse. Under Section 60-2805 of the Kansas Code of Civil Procedure, as set 
out and discussed above, there are no such privileges. In the first place, one a party to 
an action may never himself refuse to testify or be refused the right to testify as to com- 
munications which were made by or to him. Under the proposed code he would have the 
privilege to so refuse to testify as to communications he had made to his spouse, and his 
spouse would be afforded the privilege of restraining him from testifying as to communi- 
cations made to him, even though not herself a party to the action. In the second place, 
there is never, under the present Kansas statute, a privilege afforded either spouse by 
which he may elect to allow, disallow, or to require the witness spouse to testify as to 
communications he had made to such witness spouse, whether for or against him or by 
which the witness spouse may elect to allow or to disallow the party spouse to testify as 





Nores AnD CoMMENTS 285 


to communications made by him to the party spouse. Instead there is a pure incom- 
petency in all such cases. The adoption of the proposed code would mean that it would 
be left entirely to the discretion of the one privileged to object, to decide whether or not 
such testimony would be admitted. 

Note also that the sections of the proposed code herein discussed deal only with the 
matter of confidential communications between spouses, being silent as to other material 
matters. It is apparent that the same rule would prevail as to those other matters as now 
prevails under Section 60-2805; that is, that both spouses are at all times competent and 
may be required to testify as to such other material matters. 

As to the exception to the privilege granted by Rule 215, which is stated in Rule 216 
(a) i.e. divorce actions, the result would be the same under the proposed code as it now 
is under Section 60-2805, because under either statute testimony as to confidential com- 
munications may be required and cannot be objected to by either spouse in divorce ac- 
tions, regardless of which spouse (party or witness) is the one capable of giving it. 

Apparently a different result would be reached under the proposed code insofar as 
actions for the alienation of affections are concerned. Testimony by the witness spouse 
as to communications he made to the party spouse are not now allowed and certainly may 
not be required under Section 60-2805 and the rule of the Kirkpatrick case.!° But under 
the proposed code (Rules 215 and 216 (a)) such testimony could be required and cer- 
tainly could not be objected to. Only when it is the communicating spouse that is also 
the party spouse in such an action would the result be the same, he having no privilege 
under either statute to refuse to testify himself as to the communications he has made. 

So far as concerns the exception to Rule 215 contained in Rule 217, it does not now 
exist as an exception to the present absolute incompetency placed upon a witness spouse 
by Section 60-2805; its adoption in Kansas, along with the body of the proposed code, 
as a case in which confidential communications between spouses would at all times be 
admissible by and might at all times be required from the witness spouse, would serve 
only to further broaden the opening for the admission of such testimony, and would con- 
stitute a further departation from the present Kansas rule. Where it is the party spouse 
himself that is called upon in such a case to testify as to communications made to or by 
him, the result would be identical with that now achieved, because he is afforded no 
privilege under either statute to refuse to so testify. 


II. As Recarps Crominat Prosecutions 


Under Section 62-1420 of the Kansas Code of Criminal Procedure, as set out and 
discussed above, there is a privilege inuring solely to the benefit of the witness spouse 
to refuse to testify against the accused. Such privilege is not present however when the 
witness spouse is called upon to testify on behalf of the accused. When and if the spouse 
chooses to testify against the accused, her testimony may be as regards any material mat- 
ter, including communications that have passed between them. The accused himself 
cannot object to any testimony voluntarily offered by the spouse against him, nor may 
the spouse object to testimony offered by the accused, even though such testimony per- 
tains to communications made by said spouse to the accused. 

Under Rule 215 of the proposed code, three changes in the Kansas rule would be 
apparent. First, the accused would become privileged to restrain his spouse from testifying 
against him as to any communications made by the accused to said spouse. Second, the 
spouse would be privileged to refuse to testify on behalf of the accused as to communi- 
cations made by said spouse to the accused. Third, the spouse would be privileged to 
object to any testimony offered by the accused as to communications made by said spouse 
to the accused. None of these propositions are now possible under Section 62-1420. 

Before proceeding further, the reader is cautioned to note the situations (the last pro- 
viso of Rule 216 (a), Rule 216 (c), Rule 216 (d), and Rule 217) in which exception to Rule 
215 would arise in criminal actions. The caution is given for the reason that substantially 
all criminal actions in which the question of competency of the spouse would arise would 


10. Supra, Note 1. 
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be included therein. The effect of those exceptions would be to nullify practically all of 
the changes, as mentioned above, which the adoption of Rule 215 would impress upon 
the present Kansas law under Section 62-1420. For example, in all such cases the accused 
would be unable to prevent the witness spouse from testifying against him as to com- 
munications he had made to her; the witness spouse would be unable to refuse to testify 
on behalf of the accused as to communications which she had made to the accused; and 
the witness spouse would be unable to object to testimony offered by the accused as to 
communications made by her to the accused. Such a state of affairs would be identical 
with that which exists under Section 62-1420. The only difference then remaining, in 
substantially all criminal proceedings, between the law as it is under Section 62-1420 and 
what it would be under Rule 215 of the proposed code with all of its exceptions, would 
be that in all such cases the witness spouse might be required to testify against the ac- 
cused as to communications she had made to him or he to her, there being no privilege 
in either to object, while under the present Kansas law a spouse is never required to so 
testify in a criminal proceeding. 

‘Note that Rule 215 is silent as to matters other than confidential communications 
between spouses; it is apparent that the law as it now stands in Kansas, under Section 
62-1420, regarding all other material matters would remain unchanged by the adoption of 
the proposed code sections discussed. 

(A discussion of the probable effect of the adoption of Rule 218 has been_ properly 
omitted, because subdivision (a) would entail a discussion of the proper Kansas statute 
applicable to transactions with a deceased person, a subject left to another writer, and 
because subdivision (b) pertains to the subject of waiver, a topic likewise left to another 
to discuss.) 

Pinup E. Buzicx, ’41, 
University of Kansas School of Law. 


11. At the annual meeting of the American Law Institute held from May 16 to May 18, 1940, Tenta- 


tive Draft No. 1 of the paw ge ee new code of evidence was submitted for discussion with the re- 
sult that a new confidential draft was completed which brought about certain minor changes in 
the text of the proposed code as it was discussed herein: Rule 214(a) has been changed to read: 

‘*Spouses means a man and woman who are legally married and who are not legally sep- 
arated or divorced.’’ 

A new subdivision has also been added to Rule 214 which reads: 

_ ‘*Holder of privilege means the communicating spouse while alive and not under guardian- 
ship, or the duly appointed qualified and acting guardian of his person, or the persona! rep- 
resentative of a deceased communicati spouse.’ 

Subdivision (c) of Rule 215 has been changed to read az follows: 

' as te claimant is the holder of the privilege or a person authorized to claim the privi- 

or him.’’ 

oO my | these ch pertain to matters of definition and will not alter in substance what 

been herein. Rule 216, sub-division (c) has been chan to read as follows: 

‘*A criminal action in which one of them is charged with (1) a crime against the person 
or property of the other or a child or either, or, (2) a crime against the person or property 

of a third person committed in the course of committing a crime - ay the other, or (3) 

bigamy or adultery, or (4) desertion of the other or of a child of either.’’ 

The writer regrets that footnote incorporation makes it impossible to set out in detail what 
the effect of these changes would be; what the effect would be as to detail is evident and would 
not jitate changes in the general conclusions drawn herein. 

Rule 218 has been amended and reads as follows: 

“A t nog = who would otherwise have a privilege under Rule 215 has no such privilege 
if the judge finds that he or any other person while the holder of the privilege has testified 
or caused another to testify in any action to another communication between the spouses upon 
the subject matter.’’ 

A discussion of this Rule was purposely omitted here so no t is y as to the 
changes wrought by this amendment. 








THE SCOPE OF CROSS-EXAMINATION IN KANSAS 

Historically speaking, there are two inconsistent rules of evidence governing the 
scope of crossexamination. The older of the two, generally known as the “Orthodox 
tule” is followed in England, Canada, and in some jurisdictions of the United States. 
This rule allows the cross-examination to be extended to every issue in the case, and is 
not necessarily confined to the matters upon which the witness has been examined in chief. 
The other of the two rules, due to its wide acceptance in the United States courts has be- 
come popularly known as the “American rule.” According to it, the crossexamination of 
a witness must be limited to an inquiry into the facts and circumstances connected with 
the matters testified to on the direct examination. 
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Until 1827, the Orthodox rule seemed to have been almost universally followed. Prior 
to that time there were only two English cases which were decided contra to it. Ellmaker 
y. Buckley! is apparently the first reported case in the United States wherein the Ortho- 
dox rule was questioned. In that case, Chief Justice Gibson of Pennsylvania remarked, 
without citing any authority, that a party may not prove his case by evidence extracted 
on cross-examination and that a witness may not be cross-examined as to the facts which 
are wholly foreign . . . to what he has already testified. 

Some years later, in 1840, in Philadelphia, etc., R. Co. v. Stimpson,? Justice Story 
without citing a single authority, said, “Now, certainly these statements, if objected to by 
the defendants, would have been inadmissible upon two distinct grounds: First, as mere 
hearsay; secondly, upon the broader principle, now well established, although sometimes 
lost sight of in our loose practice at trials, that a party has no right to crossexamine any 
witness except as to fact and circumstances connected with the matters stated in his di- 
rect examination. If he wished to examine him on other matters, he must do so by mak- 
ing the witness his own, and calling him, as such in the subsequent progress of the cause.” 

In the foregoing language, Justice Story has laid down the rule which has been 
adopted in most of the jurisdictions of the U.S., and now is the prevailing rule. 

Kansas follows a somewhat liberal interpretation of the American Rule. In this state 
cross€xamination is not limited strictly to a technical interpretation of the rule, but may 
extend to matters which tend to limit, qualify, or explain the facts stated on direct exam- 
ination, or modify the inferences deducible therefrom, providing only that such matters 
are directly connected with the facts testified to in chief. However, through the discre- 
tion of the trial judge, great latitude is allowed in the application of this rule? This, gen- 
erally speaking, is limited to such cases as testing the credibility of witnesses, for pur- 
poses of impeaching witnesses, in cases where the witnesses are giving opinion evidence, 
character witnesses, good faith, or anything that tends to show friendship or enmity to 
either of the parties, is the proper subject of such inquiry. Perhaps the greatest latitude 
allowed in cross-examination is the testing of the credibility of the witness by the adverse 
party.‘ In fact this privilege often allows the adverse counsel to go back into the past 
record of the witness for purposes of showing his veracity, criminal record, and reputa- 
tion for telling the truth. In a criminal prosecution for assault and battery in State v. 
Collins,5 the court admitted certain evidence for the purpose of showing bias, prejudice, 
motives, interest and leanings of the witness. In justifying this admittance into evidence, 
C. J. Horton stated that “On cross-examination anything which shows friendship, enmity, 
or bias to either of the parties, is proper subject of inquiry i.c. anything which tends to 
show that he might swear falsely should be allowed.”® In the civil suit of Exchange State 
Bank v. Jacobs,’ the action was brought on a note alleged to have been executed on behalf 
of a partnership. One defendant gave evidence to the effect that owing to the confused 
state of the partnership accounts that defendant and his partner could not complete the 
partnership accounts. The partnership had in effect been in operation from an early 
date. The court allowed that it was proper to cross-examine the witness with a view to 
developing these facts completely and precisely, and sustaining an objection to such cross- 
examination was erroneous. Central Branch Union Pacific Ry. Co. v. Andrews,’ lays 
down the rule as to cross-examination on opinion evidence. In that case, on cross-exam- 
ination the plaintiff was asked what would be the depreciation in the value of his land if 
fifteen feet were taken therefrom. Objection to this was sustained in the lower court and 
the Supreme Court overruled it stating: “ . . . Under such circumstances, great latitude 
should have been allowed in the cross-examination of witnesses that gave evidence merely 
as to their opinions with respect to values and damages . . .” Perhaps the broadest case on 


- (1827), 16 Serg. and R. (P 
- (1840), 14 Pet. 448, 461 (U8), bo (L. ed.) 535, 542. 
Blake v. Powell (1881), 26 Kan. 320. 
State v. Greenburg (1898), ro = 404, 53 Pac. 61. 
- (1885), 88 Kan. 77, 5 Pac. 368. 

Lawder v. Henderson (1887) - Kan. 754, 14 Pac. 164. 
- (1916), 97 Kan. 798, 156 Pac. 771 
‘ (1883); 80 Kan. 590, 2 Pac. 377. 
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the scope of cross-examination to be found is the criminal action in State v. Roselli;® in 

this case the defendant was convicted of murder which took place during a robbery} On 

cross-examination D was asked if he had sold dope in Denver, and also was asked about 
other crimes which he had committed. The court held, on cross-examination of the 
defendant, who was a witness in his own behalf, that he was properly questioned ablout; 
subjects embraced in his direct examination, his own criminal record, his social relations 
to other robbers and criminals, and subjects involving him in degredation and disgrace, 
although not pertaining to the robbery and homicide for which he was on trial, although 

g to the commission of other crimes. However, in all these cases it must be re- 
membered that the great latitude permissible on cross-examination of a party as a witness 
in his own behalf, on collateral matters tending to test his veracity or to affect his cred- 
ibility as a witness, and the like, or on matters directly connected with the subject of his 
examination in chief, which tends to destroy or modify the inference which the jury 
would necessarily draw from such direct testimony, standing alone, unqualified and un- 
explained, rests in the sound discretion of the trial court, and depends on the appearance 
and conduct of the witness and the nature and circumstances of the case.!° 

A defendant who on direct examination mentions or brings out a part of a state- 
ment or conversation, which on completion would be material to the case, cannot be 
heard to object when the full statement is required and brought out on cross-examina- 
tion.!! However, it must be noted that it is ordinarily incompetent to ask a witness, on 
cross-examination, a question concerning a conversation of his with some other person, 
where no part of the conversation was given on the examination in chief, and where no 
time or place is suggested to the witness as to when or where this supposed conversa- 
tion occurred, and where the conversation would not tend to show bias or prejudice on 
the part of the witness.!? 

No new evidence may be brought out on cross-examination that was not mentioned 
in chief, unless the cross-examining party wished to make the witness his own and intro- 
duce it as a direct examination. If he does this however he is bound by the evidence 
presented.!3 In the criminal action of State v. Mall,!4 the defendant contended that the 
trial court erred in excluding the evidence of a petition and stipulation for judgment in 
a civil action. Counsel for defendant sought to introduce this petition as a part of the 
cross-examination of the state’s chief witness, the manager of a dry goods store. Nothing 
had been brought upon direct examination pertaining to this civil action, so nothing 
could be brought up on crossexamination. However, it could have been introduced by 
making the witness his own, or shown the facts by other witnesses. But if such was done 
then the cross-examining counsel would be bound by the testimony, and cannot after- 
ward be permitted to introduce testimony in rebuttal to contradict such statements of 
the witness.® It may be said as a general rule, that when a witness makes statements on 
cross-examination, collateral to the examination or issue, they are to be taken as con- 
clusive, and it is not admissible to contradict him by showing the statements to be false.'® 

As a general rule extrinsic, collateral and irrelevant matter cannot be brought out 
on cross-examination. In State v. Snyder,!? the state was prosecuting the defendant for 
selling intoxicating liquor. On the stand a state’s witness was asked to drink from a 
bottle offered him, to state whether or not that was the same liquor that the defendant 
had sold to him. The court held that on cross-examination he can not be held to drink 
from a strange bottle. This matter was extrinsic and should be excluded. If the defend- 

9. (1921), 109 Kan. 88, 198 Pao. 196. 

10. Dassler’s Kansas Civil Cod iP = 1231; State v. Warner (1929), 129 Kan. 360, 282 Pac. 735; 
Hamilton v. Miller (1891), *48 an. 486, 26 Pac. 1030; City of Atchison v. Rose (1890), 43 Kan. 
605, 23 Pac. 561; Callison v. Smith (1878), 20 Kan. 28. 

11. State v. Hubbard (1928), 126 Kan. 129, 266 Pac. 939. 

12. Dassler’s Kansas Civil Code at page 1231. 

18. Reeves v. Brown (1909), 80 Kan. 292, 102 Pac. 840; 81 Kan. 828, 105 Pac. 529. 

14. (1922), 112 Kan. 68, 209 Pac. 820. 

15. State v. Zimmerman (1895), 3 Kan. App. 172, 42 Pac. 828; Butler v. Cooper (1895), 3 Kan. App. 
145, 42 Pac. 839. 


16. Same as No. 12. 
17. (1903), 67 Kan. 801, 74 Pac. 231. 
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ant had several kinds of brew he could bring them all in as collateral matter, and thus 
confuse the real point in issue.1* 

After a witness has been examined in chief, and cross-examined by the other party, 
the court may still allow the party introducing him to ask further questions in chief and 
upon new matter, the other party of course having the right to crossexamine upon the 
new matter. This however, is a matter again resting in the sound discretion of the trial 
court.!® 

Where it is apparent to the court that a witness is unwilling, hostile to the party 
calling him, or hostile to the subject matter and that his answer is evasive, an examina- 
tion may be permitted partaking of the character of cross-examination, and under such 
circumstances, leading questions may be allowed. Or on cross-examination where the 
witness refuses to cooperate, the cross-examining party has the right to use leading 
questions.”° 

Wiruiam C. Farmer, ’41 
Harry G. Wigs, ’41 
University of Kansas School of Law. 
Ts. Sumner v. Blair (1872), 9 Kan. 521. 
19. Kansas Pac. Ry. Oo. v. Pointer (1872), 9 Kan. 620; St. Louis and 8S. F. Ry. v. Vance (1899), 9 
Kan. App. 565, 58 Pac. 233; Dassier’s Kansas Civil Code, 


page 1231. 
20. State v. fughes (1899), 8 Kan. App. 681, 56 Pac 142; State v. Eldred (1899), 8 Kan. App. 625, 
56 Pac. 158. 


DETERMINATION OF PRELIMINARY QUESTIONS RELATIVE TO THE 
ADMISSIBILITY OF TESTIMONY 

One approaches the boundary of human impossibility to develop fully the extensive 
subject matter of this topic within the limits of a few succinctly written pages. This par- 
ticular subject has occupied inestimable time and energy of the courts, received the at- 
tention of eminent legal scholars and writers of legal theory and jurisprudence and cn- 
velopes the entire field of evidence. With this apparent limitation we present this paper 
with the purpose and design to acquaint ourselves with the discretionary mechanisms of 
a trial court. 

It is within the province of the court first: to determine the issues, i.c., what facts 
constitute the case? What evidence is admissible to prove the issues? and in what man- 
ner are these facts to be presented?! secondly, to pass upon preliminary questions, i.., 
the competency of witnesses and the admissibility of evidence. The problems encountered 
in passing upon these preliminary questions are three: (1) is it relevant? (2) has a suf- 
ficient foundation been laid? and (3) is the witness competent? Lord Abinger gives a 
concise statement of the general problem when he says: 


“All questions respecting the admissibility of evidence are to be determined 
by the judge (the court), who ought to receive that evidence, and decide upon it, 
without any reference to the jury. In all cases where objection is made to the com- 
petency of witnesses, any evidence to show their incompetency must be received by 
the judge, and adjudged by him alone.”? 

McKelvey holds that the collateral questions of fact and preliminary questions that 
are exclusively within the province of the judge are the following: 


(1) whether a witness is qualified to testify as an expert; 

(2) whether a confession is voluntary; 

(3 whether a witness has sufficient intelligence to testify or understand the na- 
ture of an oath; 

(4) competency of testimony;* 


and continuing, it is a well established rule that it is for the judge to determine the ques- 
tions of fact preliminary to the admission of evidence.‘ 


1. The problem of the sufficiency of ultimate facts is a court question, but as that involves the pro- 
cedural aspects of evidence, we disregard this phase in our discussion. 

2. Bartlett v. Smith, 11 Mees. & W. 483, at page 485. 

8. McKelvey on Evidence, page 57. 

4. The terms ‘‘court’’ and ‘‘judge’’ are used by us interchangeably. 
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With this introduction we direct our attention to the application of these generalities 
to a few specific instances. The court in Hess v. Oregon Baking Company, an action for 
malicious prosecution, said whether the facts which are relied upon to show probable 
cause are true or not is a question for the jury, but whether they constitute probable cause 
is a question wholly for the court to determine. Thus the judge tells the jury what facts 
will constitute probable cause, i.c., the court is determining the issues by stating what facts 
will constitute a case, and leaves it to the jury to ascertain whether they are true or not. 
Sufficiency is a court question and weight is a jury question. 

In Boyle v. Wiseman,® a suit for libel the court said it is the sole duty of the judge 
to determine any question of fact which may arise in the course of the inquiry on which 
the admissibility of evidence depends.’ It would be possible to present case after case of 
such instances, but a further presentation would only be superfluous and a reiteration of 
this well established and generally accepted doctrine. 


The problem of whether a witness has sufficient intelligence to understand the nature 
of an oath or to testify comes within the exclusive province of the court. The Kansas 
decisions are not exactly clear on this subject. In Lee v. Missouri Pacific R.R. Co.® the 
court held if the witness was over ten, but still did not have the understanding of an 
oath, the witness would be excluded. But in Dickinson v. Beal,!® the Supreme Court 
stated that it was immaterial whether the witness did or did not believe in God. Thus we 
must take the middle course between these two cases and we have the rule to follow in 
Kansas. In the State of Kansas v. Gaunt"! a five year old girl was allowed by the trial 
court to testify in behalf of the state. The supreme court on appeal said that the court 
passes on the competency of witness and the jury passes on the credibility and weight of 
their testimony, and only by an extreme abuse of this discretionary power by the trial 
court will the appellate court reverse the action of the trial court. A nine year old witness 
to an assault was allowed to testify and the supreme court in The State of Kansas v. 
Douglas! said that the test was could she remember the facts and narrate them clearly. 


The introduction of the statute of a foreign state in evidence again involves the prov- 
ince of the court. In Fitzpatrick v. International Ry. Co." the court said: 


“When it becomes necessary to establish the law of a foreign country (or state) 
it must be proved as facts are proved, but when after such proof is given, the ques- 
tions involved depend upon the construction and effect of a statute or judicial opin- 
ion, those questions generally are for the court and not questions of fact at all.” 


Kansas is in accord with the principle.!4 


Whether a witness is qualified to testify as an expert is a question exclusively within 
the province of the judge.!® The offering of opinion evidence opens the door for the trial 


5. 31 Oregon 503, 49 P. 803, (1897). 

6. 11 Exch. 360, (1855). 

7. State v. Ablerts, 199 Iowa 815, 202 N.W. 519, (1925), the competency of a witness is for the 
court, and not for the jury, and ordinarily should be determined by the court before the witness is 


sworn. 
State v. Lee, 127 La. 1077, 54 S. 356, (1911), the competency of witnesses is a matter for the 
court, and not for the jury to pass upon. 
Winslow v. Bailey, 16 Me. 319, (1839), introduction of alleged false note, it is the exclusive right 
of = omg to decide on the legality and competency of all testimony, which is to be read or given 
to the ° 
State ¢ assem, 141, At. 85, (1928), the question of the admissibility of a confession is one for 
the determination of the court. 
Coghlan v. White, 236 Mass. 165, 128 N.E. 33 (1920), the questions as to the admissibility of evi- 
dence are for the determination of the court, and this is so whether its admission depends upon 
matter of law or upon matter of fact. 

. McKelvey, op. cit. p. 57. 
Smith et al. v. Brown et al., 8 Kansas 608, (1871), witness was allowed to testify if he believed 
that he would hang if he told a lie, although he did not understand the nature of an oath. 


. 262 N.Y. 127, (1929). 

. Hutchings, Sealy and Co. v. Katy R.R. Co., 84 K. 479, 114 P. 1077, (1911), a question as to what 
is the law of another state, although one of fact, is ordinarily to be determined by the court without 
the intervention of the jury. 

. McKelvey, op. cit., p. 57. 





Nores AND COMMENTS 291 


court to exercise its discretionary powers. Opinion evidence is divided into two parts: (1) 
Lay (that is, those witnesses without any particular training or experience), and (2) ex- 
pert. Lay opinion evidence is further subdivided into: (a) Indefinite statements—the trial 
court will admit this testimony, but caution the jury that they are to weigh the credibility 
of the testimony; (b) Speculation—this type of opinion evidence is excluded;!® (c) Mat- 
ters difficult to describe—usually admit upon the fulfillment of certain prerequisites; (d) 
Opinion accompanying facts—the Kansas rule is to admit the opinion if the facts have 
been minutely described, thus laying a proper foundation for the basis of the witness’ 
opinion;!? (e) Mere opinion alone is excluded everywhere. 

Expert opinion evidence is subdivided into: (a) Expert observer, and (b) Expert non- 
observer, in which the only apparent distinction is that in (a) the witness testifies as to 
facts actually observed, drawing his conclusion from them,!* and in (b) from facts ob- 
served by third persons,’ and this is further subdivided into: (1) opinion based on court 
attendance, and (2) hypothetical questions®® from the observations of these third persons 
or on the basis of hypothetical questions propounded at him he gives his opinion. 

The general rule in Kansas is that the introduction of opinion evidence lies wholly 
within the discretion of the presiding trial judge, of course taking into consideration the 
various types and kinds of opinion evidence and the fundamental principles applicable 
thereto as outlined above, and the appellate courts will be most reluctant in remanding a 
case for further hearing or reversing the actions of the trial judge upon exceptions taken 
by adverse counsel to the admission of this species of evidence and will do so only when 
there appears to be a flagrant violation of the trial judge’s discretionary power.?" 

We have not attempted an extensive analysis of the function of the court upon this 
topic for the problems that we have presented, i.c., from the introduction of opinion evi- 
dence to the determination of the competency of a witness to testify, illustrate the wide 
latitude that the court exercises in this problem. 

The American Law Institute Code of Evidence, Rule 107, reads as follows: 


“When the qualification or disqualification of a witness or the admissibility or 
inadmissibility of evidence or the exstence or non-existence of a privilege is stated in 
these rules to be subject to a condition and the fulfillment of the condition is in issue, 


(a) Each party is entitled to present evidence and to examine and cross-examine 
witnesses as to the fulfillment or non-fulfillment of the condition at the pre- 


not admissible. 
17. The Kansas City & Southwestern Railroad Company v. Ehret, 41 K. 22, 20 P. 538 
The Serineti r+) od 2 © value o eeenek land; + ne, on ee 
e ngfie re an ne Insurance Company v. Payne et al., 57 K. 291, 46 P. 
Hd witness © Nyy Ky peg before a io. om, OR, COU, 
e urity Natio ank v. e Home National Bank, 111 K. 682, 208 P. 686, (1 i 

ae other . a ws — 3 foundation ; (2088), & om 
toutimore v. Hershner, et al., 126 K. 39, 267 P. 19, (1928), receiver of a co ii 
the estimated value of land without laying a foundation; SOUS Con give 
Burger v. The City of Wichita and The Martin-Day Construction Company, 132 K. 105, 294 P. 670, 
(1931), vacant city lots, can call property owners in same town to testify as to the value of the lots, 
but the credibility of the witnesses remains for the jury to determine; the owner of property can 
give its value without any foundation being laid. This is an exception to the general e, but at 
the same time can not compare values. Arthur v. Arthur, 38 K. 691, 17 P. 187, (1888), before a 
layman can testify to a signature must lay a proper foundation; 
White v. White, 76 K. 82, 90 P. 1087, (1907), layman can testify to external acts only, and not 
to internal feelings; 
Foley v. Crawford, et al., 125 K. 252, 264 P. 59, (1928), layman can testify as to whether he 
thinks a man’s neck is broken or not; 
Martin v. The City of Columbus, 93 K. 79, 143 P. 421, (1914), layman after minutely describing 
the appearance of a street crossing can give his opinion as to its danger; 
The State of Kansas v. Stackhouse, 24 K. 445, (1880), assault and battery case, layman can testi- 
fy as to unfriendly attitude. 

. Murphy v. The Edgar Zinc Company, 128 K. 524, 278 P. 764, (1929). 

. Atchison, Topeka and Santa Fe ilroad Company v. Brassfield, 51 K. 167, 32 P. 814, (1893). 

. The State of Kansas v. Olthoff, 141 K. 70, 40 P. (2d) 384, (19385). 
The City of Wichita v. Coggshall, 3 K.A. 540, 43 P. 842, (1896); 
The Western Union Telegraph Company v. Morris, 67 K. 410, 73 P. 108, (1903); 
Broquet v. Tripp, 36 K. 700, 14 P. 227, (1887), where a witness is offered as an expert, but it 
ap that he possessed little general intelligence, the court may refuse to allow him to give 
opinion testimony, even though it appears that he has had some experience in the matter in ques- 
tion; 
Walker et al. v. Scott, 67 K. 814, 64 P. 615, (1903), where the testimony of a witness showed 
him to be an expert in the matter concerning which he gave his opinion, his testimony was prop- 
erly received as that of an expert, although he, for some unexplained reason, disclaimed being such. 


16. Handley v. Rad Missouri Pacific Railway Co., 61 K. 287, 59 P. 271, (1899), mere speculation is 
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liminary hearing to be held by the judge within or without the presence of the 
jury, as he may in his discretion prescribe; 

(b) Subject to Rule — (rule governing effect of presumption), the pro- 
ponent of the witness or evidence or the claimant of the privilege has both the 
burden of producing evidence and the burden of persuasion of the fulfillment of 
the condition, except that the opponent has both burdens when 


(1) the statement of the condition upon which such qualification, admis- 
sibility, or existence depends begins with the word “unless,” or 

(2) the statement of the condition upon which such disqualification, inad- 
missibility or non-existence depends begins otherwise than with the word 
“unless.” 


Comparing the previous general discussion of specific Kansas cases to the general 
principles applicable to this phase of the field of evidence with the provision in the Amer- 
ican Law Institute Code of Evidence, we are of the opinion that no noticeable differences 
exist and that the Code of Evidence is in substantial accordance with the well established 
rules in Kansas. 

Kennetu P. Rockumit, 42 
Victor Breen, ’41 
Crarence Rosinson, "41 


University of Kansas School of Law 


IMPEACHMENT OF WITNESSES 

Since the credibility of a witness is an important part of a litigant’s case before a jury 
or court, the impeachment of such witness becomes just as important a part of the case of 
the adverse party. But this is a narrow point of view. The primary interest of the plaintiff 
is to win his case. So it is with the interest of the defendant. The study should not be 
confined to when the defense attorney may impeach and question the credibility of the 
plaintiff's witnesses, or vice versa. It should be made to enable the court and jury to de- 
termine from the maze of evidence offered by both parties, conflicting and otherwise, the 
truth of the matter in controversy. Whether or not the witness has been impeached is for 
the jury to answer. It is in their domain to determine his credibility. In Craft v. State," 
a criminal prosecution for murder, it was held that if the jury believe from all the evidence 
that a witness has testified falsely in respect to a fact material in the case, it is their duty 
to disregard the whole testimony. 

It is well in attempting to summarize the law on the subject of impeachment of wit- 
nesses to distinguish or explain the relationship it bears to credibility of witnesses.? Im- 
peachment of a witness is a showing that a witness who has been examined and has testi- 
fied is unworthy of credit. The credibility of a witness is his worthiness of belief— 
Bouvier’s Law Dictionary. Thus, it is seen that impeachment is the means of attacking 
the credibility of a witness. 

Most of the problems of impeaching witnesses are answered by the following ques- 
tions: 

1. When does the right to impeach a witness arise as to the witness of an adverse 
party, as to the impeaching witness of the adverse party, and as to the party’s own witness? 

2. How may a witness be impeached by his own testimony, by testimony of an im- 
peaching witness, and by written evidence? 

3. What are the grounds for impeachment—bias, prejudice, or interest in the subject 
matter of suit or party to the action—inconsistent statements made by the witness—char- 
acter and conduct of the witness. 

4. What are the limitations on impeaching a witness? Is it confined by direct exam- 
ination; does it encompass any matter relevant to the case in question; or is it restricted 
by the court in its discretion? 


1. (1866), 3 Kan, 447. 
2. Sanders v. Armourt Ct., (Mo. 1927), 292 S.W. 443. 
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5. Does it make any difference whether the defendant is a witness in a criminal case 
or a civil case? 

A right to impeach a witness does not arise until a witness has testified to some fact, 
the truth of which may be contested. In Fidelity Insurance Co. v. Reed, thie trial court 
refused to admit evidence in the form of a letter offered by the appellant. On appeal they 
argue that it was to be used to impeach the appellee’s testimony. The Court held that since 
the letter was offered before appellee’s testimony it was properly excluded. The same rule 
would seem to apply to the right to impeach an impeaching witness. The testimony to be 
impeached is the primary foundation for the process of impeachment. 

It seems from first thought that when one party offers a witness and the witness testi- 
fies unfavorably, such party should be bound by the testimony. But, further study shows 
that, since the jury is to know the truth, if the unfavorable testimony is not true it may 
be impeached. In Stecher v. London Guarantee and Accident Co.‘ it was held that a 
party to an action in the trial thereof is not concluded by the statements of any witnesses 
called by him, but has the right to introduce other competent testimony to show the real 
facts although such testimony may contradict or tend to impeach the testimony of such 
other witness. The right to impeach one’s own witness is self-evident.’ The party’s case 
being built upon the strength of the witness thought to be testimony, any statement or 
testimony to the contrary made by such witness should be questioned to determine its 
probative force. 

Another point in favor of the rule is that it relieves the practicioner from being em- 
barrassed by a reluctant witness. In State v. Cole,® it was held that where a witness is put 
on the stand by the state and it became apparent that he is an unwilling witness and is 
not telling the same story he told before, and that the prosecuting attorney is surprised, 
it is proper for the Court to permit the prosecuting attorney to cross-examine the unwill- 
ing witness, 

A witness may be impeached in three ways is the general rule. He may be impeached 
by his own testimony, either in cross-examination or in rebuttal; he may be impeached by 
testimony of an impeaching witness; or he may be impeached by written evidence intro- 
duced for such purposes. 

Testimony of the witness taken prior to the proceeding may be introduced against 
him to show grounds for impeachment, so long as the evidence or prior testimony is in 
some way contra to his statements in the proceeding. In Hancock v. Bevins,’ the Court 
held that in order for earlier statements of a witness to be proper and effective material for 
impeachment of a witness, such former statement must in some way be contradictory of 
or inconsistent with the statement made by him on the witness stand. The rule set out by 
the Kansas Court leads to two conclusions; That a witness may be impeached by his own 
prior testimony, and that there are limitations on this rule. 

A witness may always be introduced for the purpose of impeaching the testimony of 
a witness of an adverse party. In Graham v. Miller,® the Court held that in a proceeding to 
prove a lost will and to admit it to probate, where a party to the proceeding, who after the 
death of the testator always had possession and control of the will, who claimed all the 
property devised by the will, and who is called as a witness by the adverse parties, testifies 
that the will gave all of the property to him, the adverse party may then call other wit- 
nesses and prove by them that the party claiming the property had stated to them that 
the will gave to him a life estate in the property and provided that on his death the prop- 
erty should go to those seeking to probate the will. This rule is subject to the restriction 
that a foundation must be laid, as will be shown later in the treatise. 

The introduction of written evidence by which a witness is to be impeached is also 
allowed, subject to the restriction of laying a foundation. In Anthony v. Jones,® the plain- 

8. (1989), 149 Kan. 58, 86 P. (24) 522. 

4. (1931), 183 Kan. 89, 298 Pac. 754. 

5. Oarter v. Wells, (Mo. 1981), 40 8.W. (2d) 725. 

6. (1932), 186 Kan. 881, 15 P. (2d) 452. 

H | 185 Kan. 195, 9 P. (2d) 634. 

9 


; (1928); 125 Kan. 686, 266 Pac. 33. 
. (1878); 39 Kan. 529, 18 Pac. 519. 
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tiff wished to introduce four letters written to him by the witness for the purpose of im- 
peaching such witness. The trial court excluded them and the Supreme Court held that 
the trial court erred in excluding such testimony. 

Impeachment of witnesses may be made on any of the following grounds: bias, preju- 
dice, or interest in the subject matter of suit or toward the adverse party or witness;!° jn. 
consistent statements made by the witness being impeached; and character and conduct of 
such witness as to moral reputation and veracity. 

The theory that a witness may be impeached because of his bias, prejudice or interest 
in the subject matter of suit is predicated on the possibility that his testimony may be 
contaminated by such bias, interest, or prejudice."! A man may honestly say a fact is so, 
but even so, if he has an interest in the outcome of the fact, such interest distracts from 
the impartiality and consequently may overshadow the truth. In Meador v. Manlove, 
where a suit was brought on a will in which the plaintiff's witnesses were brothers and 
sisters and interested in the outcome of the lawsuit, the court said that such interest could 
be shown to affect the credibility of the witnesses but not to affect their competency. The 
rule of interest affecting credibility was first laid down in Kansas Pacific Railway Co. v. 
Kunkel.!8 In that case the Court stated, “Matters affecting the credibility of a witness are 
proper testimony, and may properly be ‘noticed—indeed, ought to be noticed by the Court 
in its charge.” The witness in question in this case was the plaintiff and the testimony 
was as to the extent of the injury received from the negligence of the defendant. The rule 
has been modified in Rowley v. Cosens;!4 the Court said in that case that the extent to 
which evidence of the interest of witnesses may be admitted is largely within the discre- 
tion of the trial court. 

The attitude of the witness toward the adverse party in the suit, or toward the party 
for whom the testimony is given is also permissible to show prejudice, bias, or interest, 
However, the Kansas court in State v. Crow,!® a criminal prosecution for embezzlement, 
upheld the exclusion of such testimony on the ground that it is within the sound discre- 
tion of trial court to admit it or exclude it. The Kansas Court does not abrogate the rule 
that evidence of bias, interest, and prejudice is admissible to impeach a witness, but leans 
toward the tendency of leaving the problem to the sound discretion of the trial court. 

As a second classification for grounds for the impeachment of witnesses, are incon- 
sistent statements made by the witness.!® The theory to be pursued here is that a person 
who makes statements out of court and soon after the occurrence which are contradictory 
to those made on the witness stand at the time of the trial is not to be relied upon as being 
a credible person. The courts seem unanimous that when it is shown that the witness 
made statements which differ materially from or are contradictory to his testimony, it is 
well to argue that he is unworthy of belief and that his testimony is open for impeachment. 

The rule was generally stated by the Supreme Court of Kansas in State v. Thomas Mc- 
Graffin.7 “The credit made in his presence by another, and which were assented to and 
adopted by him as his own, are contrary to what he has testified at the trial.” In Holland 
v. Missouri Pacific Railroad Co.,!* the witness denied making the previous statement 
which was accredited to him, wherein arose his inconsistency, and the court held that the 
question as to whether or not he made the statement became relevant and competent in 
the course of the trial for the purpose of impeaching the testimony of the witness. 

There is no difference in the application of the rule between civil and criminal cases. 
Graham v. Miller, supra, involved a proceeding to prove a lost will and to admit it to 
probate. Aside from the fact that the witness was interested in the outcome of the suit, 
his testimony was allowed to be impeached on the ground that he made statements out 

. Rogers v. St. Avit. (Mo. 19338), 60 S.W. (2d) 7. 

: Strickland v State, (1930), 46 Or. 190, 284 Pac 
Warren v. Pulitzer Pub. Co. (1934), 336 Mo. 184, Hy ‘S.w. (2d) 404. 

. (1916), 97 Kan. 706, 156 Pac. 731. 

. (1876), 17 Kan. 145. 

- (1928), 125 Kan. 431, 264 Pac, 1036. 

. (1927), 124 Kan. 55, 257 Pac. 735 

. Evans v. Local Bldg. and Loan Assn., (1934) 169 Okla. 274, 36 Pac pi 895. 
Mann v. St. Louis- an Francisco Ry. Co. (Mo. 1934), 72 8.W. (2d) 9 


. State v. Thomas McGraffin (1887), 36 Kan. 315, 13 Pac. 
. Holland v. Missouri Pacific Railroad Co. (1923), 112 ly “nee, 212 Pac. 90. 
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of court before the proceeding to the effect that he had been left a life estate. In the court 

ing his testimony was to the effect that the will left him a fee. The Court allowed 
the statement as to the leaving of the life estate to be admitted to impeach his testimony as 
to the fee. The same rule was applied in State v. William Russell,® where the defendant 
appealed from a conviction of burglary and grand larceny. In this case there was evidence 
that the defendant was in the vicinity of a railroad freight station between 11 and 11530 
p.m. The court held that in the face of such evidence and where his wife testified, in his 
behalf, that he was lying on a bed at home from 10:30 to 1 o'clock, it was not error for 
the state to impeach her testimony by showing that on the following morning she stated 
that she had not seen her husband since the night before at 9:30 when he left to go to 
the country. 

The extent to which a witness’ character and conduct may be inquired into is a matter 
of conjecture. The relevancy of what kind of conduct to the subject of inquiry is the de- 
termining factor, but the distracting fact is that the courts are not in harmony as to what 
conduct is relevant. In Zeigler v. Oil Country Specialities Mfg. Co.,2° the Doctor, a wit- 
ness for the plaintiff, on crossexamination testified in substance that he advertised in the 
papers and was then asked the following question: “Doctor, the very fact that you ad- 
vertised prohibits you from joining the Montgomery County Medical Association, does it 
not?” an objection to that question was sustained and the Supreme Court on appeal up- 
held the ruling of the lower court on the ground that a witness cannot be directly im- 
peached except by proving that his general reputation for truth and veracity is bad. Repu- 
tation as to truth and veracity and character for truth and veracity were held to be synony- 
mous in the case of Taylor v. Clendening,”! and affirmed in the case of State v. Eberline,”* 
and State v. Tawney.2* In the last case the court held that inasmuch as the distinction be- 
tween reputation and character is not commonly understood by witnesses and the terms 
are frequently used without discrimination by both the courts and the lawmakers, it was 
error to exclude testimony as to character for truth and veracity when reputation for truth 
and veracity was involved. 

Previous convictions of crimes have always been admissible to affect the credibility of 
a witness in civil cases.24 The only restraining point is in the criminal cases as will be 
shown later. In Hutson v. Imperial Royalties Co.,25 an action by the guardian of an in- 
competent person to recover the value of securities procured from the incompetent person 
by fraud, a witness for the defendant company was allowed to be impeached by show- 
ing a prior conviction of a crime. The Court said that an authenticated record showing a 
conviction of a felony of a witness called by the opposing side is competent evidence for 
the purpose of affecting the credibility of such witness. In State v. Johnson,?® it was held 
that in a statutory rape prosecution, the fact that the prosecuting witness had held illicit 
relations with others than the accused was admissible on the issue of her veracity. In Dick- 
inson v. Beal,?" the court said that because of the Kansas Bill of Rights as to freedom of 
religion a party is not entitled to show that a witness entertains a disbelief of the existence 
of God for the purpose of discrediting his testimony. 

In the process of impeachment the courts have applied limitations which result mainly 
in the exclusion of matters not relevant to the case, thus contributing towards expediency 
and efficiency in the trial. The rule was laid down in State v. Wiswell,2® that a witness 
use the answers to foreign or collateral matter for impeachment purposes, but was bound 
can be contradicted only upon some matter that is material or relevant to some issue in 
the case. It is not always easy to determine when matter thus sought to be contradicted is 
collateral, and it must generally be determined from the facts of the particular case. The 

. State v. Russell (1925), 117 Kan. 228, 230 Pac. 10538. 
- Zeigler v. Oil Country Specialities Mfg. Co. (1921), 108 Kan. 589, 196 Pac. 603. 
. Taylor v. Clendening, (1868), 4 Kan. 524. 
. State v. Eberline (1891), 47 Kan. 155, 27 Pac. 839. 
. State v. Towney, (1908), 78 Kan. 855, 99 Pac. 268. 
. Byans v. State, (1935), 56 Or. 349, 89 P. (2d) 157. 
State v. Jackson (1935), 336 Mo. 1069, 83 S.W. (2d) 87. 
. Hutson v. Imperial Royalties Co., (1981), 184 Kan. 887, 5 P (2d) 826. 
. State v. Johnson, (1929), 129 Kan. 207, 282 Pac. 723 


. Dickinson v. Beal, (1900), 10 Kan. App. 238, 62 Pac. 724. 
. State v. Wiswell, (1929), 128 Kan. 659, 280 Pac. 780. 
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court then set forth a test to be applied: Could a fact, as to which the prior self-contradic. 
tion is predicated, have been shown evidence for any purpose independent of the self con. 
tradiction? In State v. Wheaton,®* the court said that the interrogating party could not 
by the answer of the witness. 

Fidelity Insurance Company v. Reed,®° places a limitation on the period during trial 
when impeaching evidence may be introduced. The trial court refused to admit evidence 
in the form of a letter. On appeal it was argued that the letter was to impeach appellee’s 
testimony. It was held that since the letter was offered before appellee testified, it was 
properly excluded. 

The courts have been very careful to safeguard the interests of the witness being im- 
peached, by requiring that a proper foundation be laid.*! This seems to evolve from the 
principle that the person being impeached has the right of confrontation of the evidence 
or testimony that is being used against him. Generally, where proof is to be offered that 
a witness has said or done something inconsistent with his evidence, a foundation must 
first be laid, and an opportunity for explanation offered, by asking the witness himself 
whether he has not said or done what it is proposed to prove, specifying particulars of 
time, place, and person. 

Wituram C. Kanopr, ’41 
James R. Hoover, ’42 
KennetH V. Moszs, "41 
University of Kansas School of Law 
29. State v. Wheaton, (1909), 79 Kan. 521, 99 Pac. 1132. 
*. Fidelity and Casualty Company v. Reed, (1939), eo Kan. 58, 86 P. (2d) 522. 


. Martin v. State, (1935), 58 Or. 187, 51 P. (2d) 5 
Barraclough v. Union R. Ry Co., (1982), 331 Mo. i8?, 52 S.W. (24) 998. 


REFRESHING MEMORY* 

In as much as this paper deals with the extent, if any, which the proposed Code of 
Evidence of the American Law Institute if it were adopted in Kansas, would change the 
existing law in regard to the refreshment of memory, expediency demands that the topic 
be divided into three parts paralleling the three rules in the A.L.I. Codey Since neither 
the Kansas cases examined nor the proposed Code draws any classification based upon 
whether the case was a civil or a criminal case, the author will not so classify the cases. 
Apparently the decisions make no differentiation. Further, the Kansas Court makes no 
distinction as to past recollection revived and present recollection refreshed. 

In Kansas the party examining the witness may use a memorandum, or writing, pro- 
viding that the memorandum was made by the witness or someone whom he directed to 
make it. It may be an original or a copy,” and this seems to be sound in theory for the 
reason that a copy may revive a person’s recollection as readily as the original. The Kansas 
court consistently holds to the fact that the memorandum must be made at or near the 
time of the occurrence of the event. 


The early case of State v. Baldwin® clearly states the position of the Kansas Court on 
the doctrine commonly called present recollection refreshed as contrasted with past knowl- 
edge revived—namely, “That a witness may be permitted to refresh his memory from a 
writing or memorandum made by himself shortly after the occurrence of the fact to 
which it relates is unquestioned. The writing and the memorandum are used, not as 
evidence, but to aid the memory. As the facts must finally be stated by the witness from 
personal knowledge and recollection, if the witness has an independent recollection of 


* This comment and the four following it are based upon a comparison made > oe roups of students in 
a class in Evidence between selected sections of the Code of Evidence + soapaees y Professor Edmund 
M. Morgan as Reporter, and a rg of advisers. A tentative draft relating oatast ally to =, 
tion, examination, and privileges witnesses and parties was presented to the Tnetien Law In- 
stitute at its meeting in May, 1940. All references are to the sections of this Tentative Draft Num- 

—P. W. Viesselman. 

1. Wright v. Wright, (1897), 58 Kan. 525, 50 Pac. 444; Western Union Telegraph Oo. v. Colling and 
Moorhead, (1898), 7 Kan. App. 97, 53 Pac. 74. 

2. State v. Crow, (1927), 124 Kan. 55, 257 Pac. 735. 

3. 36 Kan. 1, at 15. 
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the facts inquired about there is no necessity or propriety in inspecting any notes or writ- 
ing. It is only when the memory needs assistance that resort may be had to these aids.” 

Then again the court said that if it appears from an examination of all the evidence 
that the witness has an independent recollection in the main of the transaction, he may 
use a memorandum made by another to refresh his memory as to the details thereof.5* 
These cases are not contra for the independent knowledge referred to in both is concern- 
ing the main transaction, not the details thereof, which may be brought back to mind by 
use of a memorandum. 

Directly in accord with Rule 29(1) of the Model Code is the case of State v. Tawney,* 
a prosecution for larceny, in which it was held that it was within the discretion of the 
court to permit questions to be asked a witness tending to refresh his recollection by di- 
recting his attention to portions of a conversation which occurred almost three years be- 
fore. 

It is not proper to ask a witness questions from a memorandum which the witness 
himself had made in long hand at a preliminary hearing, some of which questions and 
answers were contradictory to the questions and answers given at the trial. “The mem- 
orandum could have been properly used in either one of two ways—it could have been 
introduced in evidence if it had been competent and its correctness had been established, 
or it could have been used to refresh the recollection of the witness.5 Neither of these was 
done. What was done was not proper.”® 

The Model Code is very liberal on the question of refreshing memory in that the 
writing need not be an original, or made by the witness himself, or previously verified 
by him, or made at any particular time relative to the happening of the matter recorded. 
About the only difference between this rule and that in Kansas is concerning the time at 
which the memorandum must be made. The author does not believe that Kansas would 
hesitate to adopt this new rule, for the main reason that led them to require the mem- 
orandum to be made at or near the time of the happening of the event was based upon the 
fear that the witness would be led into mistake or falsehood. This danger is guarded 
against in Rule 29(1) which permits the use of the writing if the judge finds that the 
memory of the witness is dormant or exhausted, and that the memorandum is likely to 
revive his memory. The Model Code might tend to render justice for many may be the 
time when the memory of the witness is dormant, yet he is unable to revive his memory 
by means of a writing only because the writing in question was not made or verified by 
the witness at or near the time of the happening of the event. 

Under the Model Code if the means used to revive the memory of the witness is 
capable of inspection the adverse party is entitled to inspect it before its use, to examine 
the witness about it and to have it subjected to inspection by the jury. In A:T. & S.F. Ry 
Co. v. Hays,’ the Kansas court said that any writing used by a witness to refresh his mem- 
ory must be produced and shown to the adverse party, if he requires it, who may cross- 
examine the witness thereon. Though the Kansas court has not spoken as to whether the 
jury is entitled to see the memorandum, the author believes that there would be no hesi- 
tancy were the adverse party to request that they see it. Certainly if it goes into evidence 
as an exhibit, they would see it. The Model Code as well as the present Kansas rule makes 
it a privilege of the adverse party to see the memorandum. There is no difference in these 
rules at all. In both if the adverse party asks to see the memo, it will be shown to him. 
Both permit the adverse party to cross-examine the witness concerning the memorandum. 
Since this is just a privilege with the adverse party, if he desires not to see the memoran- 
dum, nor to cross-examine the witness concerning it, he should be permitted to waive that. 

A witness may refresh his recollection by reference to any memorandum relating to 
the subject matter, to which his attention is directed on the stand, whether the mem- 


8a 7 Kan. App. 97. 

4. State v. Tawney, (1910), 88 Kan. 608, 112 Pac. 161. 

5. Sanders v. Wakefield, (1889), 41 Kan. 11, 20 Pac. 518; McNeely v Duff & Ellison, (1893), 50 Kan. 
488; Wilkes v. Clark Coal Co., (1915), 95 Kan. 495, 148 Pac. 768; Rigdon v. The Farmers Alliance 
Insurance Co., (1926), 122 Kan. 136, 251 Pac. 631. 

6. State v. Hilbish, (1928), 126 Kan. 282, 267 Pac. 1109. 

7. 8 Kan. App. 545, 54 Pac. 822. 
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oranda are in such form as to be competent as independent evidence or not, and then testify, 
providing he then has any independent recollection of such subject matter.® This was de- 
cided in 1893. This case was not cited nor even mentioned in Wright v. Wright,® four 
years later, when the Kansas court again took up the question. In the author’s opinion, 
this case overruled by implication the earlier case, for were it otherwise the rules on this 
subject would be inconsistent; and since Wright v. Wright was decided later (and this 
has been cited in practically every subsequent case), the case of 1893 is not now deemed 
law in Kansas. 

The Kansas court spoke in Wright v. Wright and held that an official court sten- 
ographer who had correctly taken the testimony of a witness could read his notes of such 
testimony as evidence upon a subsequent trial, although he has no independent recollec- 
tion of such testimony, and could relate the same only by reading his notes thereof. “The 
rule of many of the older cases was that a witness might refresh his memory, as to for- 
gotten matter about which he was called upon to testify, by reference to a memorandum 
of the same made at the time or very soon thereafter; having done which, he might then 
testify; but in such case his testimony must be from memory and not from memorandum. 
The liberalizing tendency of the courts has now enlarged the rule so as to include cases 
where the witness is still unable to testify from memory, after an examination of the mem- 
orandum, but is able to identify such memorandum as made by himself, at or near the 
time of the transaction to which it relates, for the purpose of preserving a true account of 
it, and that he knows it to have been truly and correctly made. In such cases, he may give 
the contents of the memorandum as his own evidence. Some of the cases go even farther, 
and allow a similar use of a memorandum made by another, if known by the witness to 
be correct, as that he had read it very soon after it was written and then knew it to speak 
the truth.” In Ireton v. Ireton,!® decided very shortly after Wright v. Wright, the court 
stated that the rule laid down in the latter case relaxes the old common law rule which 
permitted a memorandum to refresh one’s memory but required that the testimony when 
given should be based on recollecion. 

In State v. Baldwin," the court said that “the writing and the memorandum are used, 
not as evidence, but to aid the memory.” A statement was made in State v. Cay!? concern- 
ing the Baldwin case, which rather leaves in doubt the question as to whether the writing 
and memorandum are evidence or not. There the court said, “After saying, ‘the writing 
and memorandum are used, not as evidence, but to aid the memory,’ the court held that 
because of immateriality the evidence was properly refused. The case of State v. Baldwin 
was decided forty years ago. Since that time Wright v. Wright and State v. Gentry? have 
been decided, and the force of the holding in the Baldwin case has been much lessened.” 
Whether the court meant to overrule the holding in the Baldwin case or not is difficult to 
say merely from that statement. No later cases were found to justify either position. 

In Wilkes v. Clark Coal and Grain Co." the court permitted the witness to testify as 
to the correctness of a typewritten statement made from data furnished by himself show- 
ing details of a certain transaction, and that he had personal knowledge at the time of 
every detail mentioned in the exhibit. In the lower court, over defendant’s objection, the 
memorandum was admitted in evidence. The Kansas Supreme Court held this not error, 
basing its decision on an earlier case, City of Garden City v. Heller," which said, “the 
general rule is that, if a witness made the entries and knew at the time that they were 
correct, the memorandum may be received in evidence in connection with the testimony 
of the witness.”?6 

As to whether the memorandum or writing is evidence in Kansas is a difficult ques- 
tion to decide. Most of the later cases seem to admit it into evidence even though the wit- 


8. (1893), 50 Kan. 488, 31 Pac. 1061. 

9. Note 1, supra. 

10. 59 Kan. 92, at 94, 52 Pac. 74. 

11. Note 3, supra. 

12. 140 Kan. 284, at 288. 

13. (1912), 86 Kan. 534, at 535, 121 Pac. 352. 
14. 95 Kan. 495, 148 Pac. 768. 

15. 61 Kan. 767, 60 Pac. "1060, (1900). 

16. Solomon Ry. Co. v. Jones, (1885), 84 Kan. 443, 8 Pac. 730; 58 Kan. 525, 50 Pac. 444. 
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ness has some present recollection of the event, but must refer to the memorandum or 
writing to refresh his memory, or the witness has no independent recollection.’’ There- 
fore, the author believes that the rule laid down in Rule 30, which admits as evidence the 
memorandum even though the witness has an entirely satisfactory recollection of the 
matter and has testified about it, is partially in accord with the Kansas rule, that is, to the 
extent that the memory of the Kansas witness needs refreshing as regards details. The 
Kansas court has not gone as far as the Model Code in permitting the memorandum to 
be admitted into evidence when the witness has an entirely satisfactory recollection.1® 
Even so, the author does not hesitate in saying that he believes the Kansas court would 
the new rule for if the writing is satisfactory evidence when the witness has no 
recollection of the matter of which the writing speaks, while less necessary, must be less 
objectionable when the witness purports to have a present memory against which to 
check the record. 

As to Rule 31 of the Model Code no cases were found in which the witness was asked 

or permitted to refresh his memory. 

Mos Errenson, ’41 

University of Kansas School of Law 


17 68 Kan, 525. 
18. State v. Baldwin, note 8 supra; McNeely v. Duff & Ellison, note 5 supra. 





To The Members of the Bar Association of the State of Kansas: 


While it is not possible for every member of the Association to engage actively 
in Bar Association work, ‘every member can aid in furthering the activities of the 
Association by obtaining the application of at least one new member each year. A 
form for this purpose is printed below. 

The Association’s fiscal year is January 1st to January 1st. The membership 
fees are as follows: 


First year after admission to the Bar_...............------ $1.50 
Second year after admission to the Bar__....._..---------- 3.00 
Third year after admission to the Bar_....-.......___-_--- 4.50 
Be NE Ge Ce Fe iiciceccnddccccesvcncnsccncss 5.00 


Applications should be mailed to Robert M. Clark, Secretary-Treasurer, 9th and 
Jackson Sts., Topeka, Kansas. 





To The Bar Association of the State of Kansas: 


I hereby make application for membership in the Association. I was born in the 

















Ts sacisimednenmnmnnsenen -, was originally admitted to practice law in the State of............ . 
OS ee and in Kansas in the year........ ~~~. 
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AAArasa 
Street City County 
Endorsed by 
Check to the order of the Bar Association for $ is attached. 
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Edwin B. Brabets, who was formerly as- 
sociated with Williams, Martindell, Carey 
and Brown in Hutchinson, was made a 
member of the firm. 

Most of the political dope in the column 
will be “old stuff” time it is read—The 
Journal came out after election, making the 
pre-election news history. The February is- 
sue came out so long after, the post-election 
stuff will also be history. I don’t know what 
to do about it—maybe better that way. The 
older the items are, the more excuse you all 
will have not to read it. 


Don McQueary went into the county at- 
torney’s office at Paola. Oliver Rheinhart 
is opening an office, on the ground floor, 
after January 1st, when he leaves office— 
he having refused to run again, and was not 
“drafted,” so he says. 


Frank Hedrick, Jr. went back in as the 
people’s choice at Olathe, he being present 
county attorney, just succeeds himself. 

Clark Howerton succeeds himself at Gar- 
nett, being elected by about 300 votes, 
which he attributes to the last baby. He 
thinks each baby is worth so many votes in 
an election. 

Charlie Bauer goes back into office to suc- 
ceed himself at Fredonia—a close race but 
he won out. 

Charlie Garrison seems to be the chosen 
one to represent Anderson and Lynn coun- 
ties in the State Senate. Charlie says he 


doesn’t know why he wants the job—unless 
it is because the people need him. 


Judge Sheedy of Fredonia come out sec- 
ond best in his race for the State Senate, 
He figures he may be lucky. 


Dan Lardner went back into office in 
Bourbon county, having had opposition, 
both in the primaries and general election 
as well. 

Frank O’Brien unhorsed the present dis- 
trict judge in the primary—then was nosed 
out by Harry Fisher for judge of the district 
court at Fort Scott (Bourbon and Lynn 
counties). 

Geo. Donaldson, of Chanute, read a 
memoriam for Hoyt White at Yates Center, 
the opening day of the fall term of court. 
Most of the Iola lawyers were there, along 
with Judge Anderson—made up quite a 
respectable audience. 

The homecoming at Lawrence Nov. 84 
was not attended as it should have been—as 
far as the Legal Institute was concerned. 
Dean Moreau had charge of arrangements 
and did a swell job of it. Tom Lillard 
talked on “Federal Practice,” told the boys 
a lot of things of interest, lot of things they 
didn’t know. Ed Boddington tried his case 
over again, before Tom, after the district 
and the circuit court had both passed on it, 
but Tom, I think, knew about the case, 
whether he agreed with Ed or not he didn’t 
say—anyhow I know Ed felt better. Gene 
Stanley, as usual, had a lot to say about 
the “Unity of the Bar.” The boys in at- 
tendance got the notion right quickly Gene 
knew what he was talking about and read- 
ily agreed with him. The “theme” was, 
the Bar wants to help the lawyers—but can 
only do so by cooperation on the part of 
the members. This gave Barney Sheridan 
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an idea—he proceeded to sell the group on 
Bar Membership, and did a good job of it— 
had a nice build up, but where he made his 
big mistake, he asked them — he should 
have told them; remember this Barney. 

I hear it rumored Jim Wallace, of Mound 
City, is taking a job with the Dept. of Jus- 
tice in Topeka, under S. S. Alexander. Jim 
withdrew from the county attorney race. I 
take it this was the reason—good luck, Jim. 

Roy Cobean, Pratt, lost out in his race for 
county attorney. Mel Grist going in on the 
democratic ticket. Marion Flick also lost 
out to Charlie Stewart, in Kingman county. 
Walt Hunbrow went in by a larger major- 
ity in Norris county, this being his fifth 
term. Judge Clark ran ahead of Bill Scott, 
of Herington for the district court. Inci- 
dentally Bill Scott, I understand, is moving 
to Junction City—to engage in the law 
practice there. 

The Jayhawk Hotel presents an appear- 
ance of political battle ground. There seems 
to be a Ratner group in one corner and a 
Burke group in the other—both sides pull- 
ing for their favorite and neither side, at 
this writing, very sure. 

Archie MacDonald, of McPherson, is 
down at Fayetteville, Arkansas, visiting a 
brother, who is there temporarily on gov- 
ernment business, being dispatched from 
Washington. 

Eric Jernberg, of Lindsborg, gave birth 
to a baby boy about November first. This, 
I am told, came about and is usually what 
happens to those who slight the profession 
in favor of political operations—Eric being 
the mayor of Lindsborg. 

John Brandon, of McPherson, went back 
in as county attorney of McPherson County. 
He was slightly ahead of Russ Anderson. 

Bill Baisinger, a newcomer to McPher- 
son, has just been appointed Justice of the 
Peace. 

Tom Butler has moved his office loca- 
tion in Herington. He has a cozy little 
place. Now, he indicates, a paying client 
or two would gladden the hearts of all con- 
cerned. 

Dan Hopson of Phillipsburg, Jerry Dris- 
coll of Russell, Geo. Collins of Wichita, 
Bailey Waggener of Atchison, and several 
other stalwart party supporters are here for 
some other purpose than a job hunt. I know 
they don’t want jobs—they all have good 
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practices. I hear it said around that they 
doubt the Republicans can count correctly. 


Ward Martin was returned to the county 
attorney’s office at Topeka as county at- 
torney. He was deputy under Tige Harvey 
for four years. 

Bill Vance, the write-in candidate for the 
office of Tom Kennett, late district judge 
from Concordia, was defeated by Charlie 
Walsh, Charlie being the Democratic stan- 
dard bearer. Charlie ought to get away 
good—he has it all to learn and nothing to 
unlearn. This always works out . . . good 
luck, Charlie. 

Lew McLaughlin went back as county 
attorney at Marysville, having no opposi- 
tion. I think this is his third term. 

Ed Bennett, district judge, reported he 
was kept busy on first one thing then an- 
other, but nothing of any great moment. 

Bob Helvering and John Ferguson have 
gotten together, under a partnership, at 
Marysville. 

Bob Helmig keeps busy with a good 
many outside affairs as well as with the 
office stuff. Ferguson is a recent addition, 
having taken the Bar a year ago after 
graduating from George Washington. 

Guy Ward retires from the office of 
county attorney at Belleville—going back 
over with his father, Nelson Ward. Marvin 
Larson, a young “sprout,” takes over the 
duties of County Attorney in January. 

Frank Spurney and Nels Ward were 
trying a case before Judge Bill Vance in the 
mew court room. Incidentally, this new 
court house at Belleville is quite a modern 
structure . . . nice district court room. 

Frank Bell has left Beloit, going back to 
Smith Center, the old home town. Frank 
lost out to Orin Jordan for the office of 
county attorney and Orin’s third term. 

Ben Marshall, Jr., is county attorney-elect 
at Lincoln, succeeding Ralph Rogers, who 
is retiring to private practice. Ben took the 
Bar in June but has been working in the 
bank since. 

John McCurdy, of Lincoln, and Jerry 
Driscoll, of Russell, had some difficulty de- 
ciding who owned the new Cadillac club 
coupe parked at John’s front door. I made 
a special point to ascertain ownership in 
order to congratulate whoever owned it. I 
still don’t know. I do know, however, John 
McCurdy would not claim anything he did 
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not own and Jerry is too modest to assert 
ownership of another man’s property— 
let’s all guess. 

Art Iymnes won out over his Democratic 
opponent, Gerald Stover, for county at- 
torney in Reno County. Art is serving his 
second term, with the same assistants— 
Hank Wilson and Frank Hodge. Inci- 
dentally, Franklin Hettinger won out in 
the race for district judge; Reno seceded 
from the union of McPherson, Harvey and 
Reno—creating a new district, which being 
the district Hetty will preside over. 

Bud Finn has been ordered to report 
with the guard on December 23 and is in 
accordance making plans to get away. 
Quite a few of the boys are getting ready to 
step into the service; Irish Gerrity is already 
at Leavenworth doing his stuff as well as 
Sid Foulston now up and at ’em in the 
same place. 

Herb Sizemore got himself kicked up- 
stairs. The probate judge died the day 
after election and Herb got appointed for 
the unexpired term as well as the elected 
term. Good going, Herb. You will look 
well—sitting on that new county court. 

Ed Murray, former city judge, has 
opened his office with Paul Wall in the 
Wheeler-Kelly-Hagny building at Wichita. 

Floyd Kagey can now stand up according 
to the most recent report on his condition. 
Floyd suffered an attack of infantile paraly- 
sis. It will not be long before Floyd can 
walk—we all extend him a speedy out on 
his trouble. 

The morning paper of January 15 carries 
an item announcing the death of Dean H. 
W. Arnt, formerly of Kansas University. 
Some of the boys of ’25 and ’26 will remem- 
ber him. 

Grey Dresie has opened an office in the 
Fourth National Bank building, having 
come down from the court house, as as 
sistant county attorney under Tom Harley. 
He has gone back into his own office he 
left two years ago in charge of Tom, Jr. 
Ashford Manka has gone back to his old 
stand, in with John Free. Bob Nelson is 
still at the old job, being, at least temporar- 
ily, a hold-over. 

Geo. Ramskill, of Lyndon, along with 
his “daddy-in-law,” Vern Light, of Liberal, 
has opened a bank at Burlingame, Kansas. 
I haven’t just got this straight at the present 


The JouRNAL 


writing; I heard the news at Lyndon rather 
second-handedly. The way I get it Verne 
runs the probate office and George the bank 
but on this I have my doubts. I would in- 
cline more readily to the converse, knowing 
of course, that George is wed to the prac- 
tice. 

As far as I know Kenny Spear is one 
of the youngest district judges to take of. 
fice. Bob Price, at Lyndon, took the job 
over at a tender age but has made more 
than good. Ken, I know, will emulate him. 

Sandy Winsor and John Boyer have 
opened an office in the Wheeler-Kelly- 
Hagny building, in Wichita, on their own, 
having dissolved the firm of Wall, Winsor 
& Boyer. 

Dick Jones and Dick Kirkpatrick have 
moved over to the Hershberger, Patterson 
and Hook suite in the Union National 
Bank building at Wichita. Dick Jones has 
recently returned from Omaha, where he 
worked out a piece of business in the John- 
sen-Gross-Crawford office. 

Glenn Morris left the office of the attor- 
ney general to engage in the practice of 
law at Topeka. His office is in the Bank 
of Topeka building. 

Joe Henbest beat Claude Bradney for 
state senator. Joe is a Democrat and is 
making his first visit to the legislative halls 
of Kansas. Good luck, Joe. 

Bob Blackburn and Tudor Hampton 
have gotten down to a 50-50 partnership 
arrangement at Great Bend. 

Don MacGaw went back as county at- 
torney at Osborne as did Jim Taylor at 
Sharon Springs, Wayne McCaslin at Stock- 
ton, Bob Clark, a newcomer at Wakeeney, 
Joe Brettle beat Forest Horton at Salina, 
and Melvin Nuss beat Cecil Miller at Great 
Bend. 

John Rugh, of Abilene, left just recently 
for a year with Uncle Sam, as did Clyde 
Hill of Yates Center and Jim Hubbard of 
Horton. 

Judge Glenn Somers, of Newton, re 
signed his place as district judge to open an 
office for the general practice. I talked to 
him on the phone and he said he was busy 
getting the new office lined up. 

The McPherson crowd spent some time 
with the Governor in the interest of George 
Allison as the new appointeee, while the 
Newton bunch favored Henry Speir for the 
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job. The Governor finally decided on the 
Newton man to take the place. Fred Ice 
went in as county attorney and Rodney 
Stone as city attorney. These changes at 
Newton, coming so fast, confused me as 
much as the candidates. Looks like those 
that are in are happy and those on the out- 
side unhappy—but the fine thing about it 
all is that sooner or later the boys all get 
a chance. 

Duke Meyers is back from Arizona look- 
ing fit and proper. Has the pep and snap of 
old—while he holds down the middle place 
in a three-way firm, Baker, Meyers & Else. 

Cy Leland, of Troy, has left the office 
and the home fireside for Fort Monroe 
where he has qualified for the Coast Guard. 
Bob Guier is in the Leland office and works 
between clients and the duties of Draft 
Board Administrator. 

Bill Strahan went back as county at- 
torney of Doniphan, defeating his opposi- 
tion in both the primary and general elec- 
tions. 

Andy Delaney still finds time to visit— 
betwen his many clients and their troubles. 

Norman Jeter married Miss Ann Horton, 
of Atwood, Kansas, at the home of the 
bride on December 21. The occasion, as I 
understand, was carried out at Atwood by 
special request of the groom; Norman 
wanted to be in a territory where he was 
unknown, Paul Ward opined. Anyhow, 
congratulations from us to them. 

Ted Metz, of Lincoln, so the story goes, 
attempted to shingle a roof on his farm— 
I guess the roof was on a building anyhow 
and Ted, being clumsy, slid off and out 
of something else besides his trousers. He 
showed the result of the “slide” when I 
saw him. 

Paul Ward and Del Haney, of Hays, are 
sporting new “Olds” a block long—each 
with new Oil-O-Matic drives and what 
have you. Del is going to be drafted for 
selective service some day and then maybe 
eet the car to keep for him until he gets 

ck. 

Charlie Menghini, of Pittsburg, has be- 
gotten a son who is now some three months 
old. Charlie says he knows he will have a 
flare for law . . . he likes to have his own 
way. 

Glenn Louderback, of Fort Scott, up and 
married Miss Leonia Seelye, the girl that 
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ran the Bankruptcy Referee’s office at the 
Federal building in Fort Scott. This hap- 
pened last January but I just found it out— 
Leonia didn’t tell me ecither—I heard it 
outside. 

Brick Calihan has cast his lot with H. O. 
Trinkle and Roland Tate, under the firm 
name of Trinkle, Calihan and Tate, of Gar- 
den City, Kansas. Lots of luck to the new 
firm 


Ralph Gilchrist has moved his office 
down to 206 Union National Bank Bldg., 
at Wichita. I saw this in the Wichita paper. 
I don’t know what has happened to Eli 
Eubanks—I'll have something on that when 
I see either Eli or Ralph. 

Art Clausen, from Topeka, a recent vis- 
itor in K.C., Mo. Art was loading up a wit- 
ness or two in connection with a law suit 
to be tried in Topeka. 

Gene Stanley was recently the honored 
guest at a reception given by the Hon. 
Richard J. Hopkins at his home. I under- 
stand a large invited guest list were all pres- 
ent. The next night (Monday) Gene made 
a talk before the Missouri Bar Association 
at Kansas City. Several of the Missouri 
brothers spoke favorably about the address. 

Sam S. Smith died the night of Nov. 5 
at his home in Abilene. One of the older 
practicing lawyers of Dickinson county—I 
guess the dean of the County Bar, as far 
as I know. 

H. R. Daigh, of Ashland, Kansas, died 
early in the winter. A deal can be worked 
out for his office and equipment—also to 
finish up the unfinished business. Those 
interested see or write Judge Harvey at 
Topeka, or get in touch with me. 

John Brandon, of McPherson, came in to 
the Chinaman’s restaurant in Topeka the 
other night all togged out in one of Uncle 
Sam’s borrowed suits. Said he had himself 
inducted into Nemo Else’s Headquarter 
Company Artillery, and was just about to 
set out for Camp Robinson at Little Rock. 
John turned the county attorney’s job over 
to Kennie Hodge, who until recently has 
been in the office with Spurgeon Smithson 
in Kansas City, Missouri. Glad to see you 
go back home, Kennie. 

Hal Harlan, of Manhattan, has just left 
the “Legal Path” to return to his first love 
—one, I understand, that has an insistent 
calling. Seems Hal got himself appointed 
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City Attorney of Odgen. This little berg is 
the one at the entrance to Camp Funston. 
The Army regulations provide there shall 
be adequate sewer facilities and such sani- 
tation as the authorities deem sufficient. 
This little town of Odgen has about twenty 
families to each and every one. The plumb- 
ing is outside. The Army says it is alright 
te “sleep” outside—but the plumbing must 
be inside. Hal has taken it upon himself 
to re-plumb the town—and what I mean, 
he is doing something about it. 

Jack Brewster has resigned from the leg- 
islature. The Topeka Capitol prints a front 
page article on the matter. Jack tells me he 
could not represent the old and valued 
clients, and at the same time do justice to 
his constituents. Wise boy, this guy Brew- 
ster, he sticks with the clientele. My notion, 
while I don’t know, may see him in the 
third house. 


Nemo Else went to the Army. Junior 
Jackson goes in as Court Reporter; Paul 
Penneka goes in, in Schuyler’s place, and 
Garfield Richard goes up in Paul’s place. 
Looks like everybody got kicked up a notch 
—at least until a further order of the court. 

Judge Dawson told me something I did 
not know — nothing, however, unusual 
about this—but I do wonder how many of 
the Bar know it. The court has always had 
monthly sittings; the mid-winter sessions 
have been cut to two meetings in other 
words, in place of sitting monthly during 
December, January and February, they sit 
the first week in December and January 
the 2oth, or there about, for the three 
monthly meetings. Judge Dawson says this 
is very popular with the Bar. 

Jim Dye was a visitor in Ottawa the week 
end after New Years. Jim must have had 
a hunch I wanted to see him and hied 
himself out of town. 

Judge Huxman, with Judge Phillips, 
went down into Arkansas quail hunting. I 
want to write something about this hunt, 
but to date I have only heard Judge Hux- 
man’s side of the story. I better get the 
other side before I do much talking. 

E. S. McAnany, of Kansas City, Kansas, 
has had a check-up at the hospital—found 
to be suffering from a malarial attack. I 
saw Pat McAnany, he says his father is do- 
ing alright now. This is indeed good news. 
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Lew Helvern, from Hiawatha, along 
with John Mullen, from Omaha, were try- 
ing to convince Lew Gates their case had 
merit one way or the other. I don’t know 
how it come out. Incidentally Lew Helvern 
said he was making plans to go to the Rose 
Bowl game—pretty nice. We hope he has 
a nice trip. 

Russell Hardy takes Ed Schroder’s job as 
District Judge of Wyandotte county, Ed be- 
ing appointed by Governor Ratner until the 
next election. Art Stanley, Sr., said he was 
glad to get Ed back in the office again. 

Joe McDowell takes office as county at- 
torney of Wyandotte in January, succeeding 
Art Stanley, Jr., who in turn goes to Topeka 
as state senator. 

Tom Lysaught, of Kansas City, is now 
city judge—being post-lected in McDow- 
ell’s place. 

Dave Carson, Jr., told me this morning 
his office was equipped to render 24-hour 
service. Dave, Jr., works all night and Dave 
Sr., all day. They pass each other coming 
and going to the office. I spent half an 
hour the other day with Dave, Sr., panning 
the Bar—had a lot of fun and most of the 
boys got talked about. 

Jess Linder left Gove, Kansas, for a place 
in an office, as I understand, at Granite 
City, Illinois. 

The County of Norton bought the li- 
brary of L. H. Wilder, one of the older 
lawyers of northwest Kansas, now retired. 
Chick Tillotson handled the deal—he be- 
ing county attorney. 

Clement Hall is leaving the county at- 
torney’s office at Independence and open- 
ing his own office at Coffeyville. He being 
the retiring county attorney, we all wish 
him good luck in the new office. Frank 
Leibert, his able assistant, is also leaving the 
office; Frank having been defeated by Har- 
old Wayman, a newcomer to Montgomery 
county. Frank hasn’t, as this is written, 
made up his mind what to do. 

Morris Hildreth, of Coffeyville is report- 
ing for service with the National Guard— 
he being commissioned a Second Lieuten- 
ant. 

Aubrey Neale and Ray Belt told me to- 
day they were equipped with everything 
including office, furniture, library, stenog- 
rapher, and a general desire, as well as an 
ambition, to serve the people. All they 
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needed was “clients”—I am just wondering 
where I have heard those words before. 


Glenn Jones, outgoing county attorney, 
displayed his flare for politics by getting 
elected to the State Senate. He thought, 
when he filed, he might go to Topeka to 
plague his fellow townsman, the Hon. 
Payne Ratner, both being from Parsons. 
Glenn, of course, is a democratic disciple. 
He is being succeeded in office by Hal Hy- 
ler, the county attorney-elect of Labette 
county. 

Incidentally, while talking with some of 
the Labette County Bar, the name of Enos 
Hook came up. The boys made no com- 
ment on what was said about certain citi- 
zens, but they did resent the way he pro- 
nounced the name of the county. I told 
them he meant no offense—it was just his 
English. 

I hear “sed” that Jack Goodrich, son of 
Lee Goodrich, district judge of Labette, 
will be the new deputy of Hal Hyler. Jack 
just coming down from school this year. 

Bob Lemon suceeds himself as state sen- 
ator from Crawford County. Bob got a 
mighty nice majority over his Republican 
opponent. This boy Lemon is going places 
in politics. He seems to have what it takes. 

Ben Humphries went back as county at- 
torney of Crawford without opposition. 
That speaks well for Ben’s record. 

The following officers were nominated 
and elected unanimously to serve the year 
1941 for the Wyandotte County Bar Asso- 
ciation: 

President...... J. Willard Haynes 
Vice-President... Nona E. Snyder 
iegelmeyer 

Willard L. Phillips 

President Bates then announced that our 
association had been offered the Gridiron 
Program for the State Bar Association meet- 
ing to be held in Topeka, in May. We were 
offered either the entire program or part of 
it. After prolonged discussion and many 
motions, the affair was finally crystallized 
when Ed Schroeder and Louis R. Gates 
seconded a motion that we take part in 
this Gridiron Program, the exact extent and 
nature to be left up to a special committee, 
which had already been appointed. 

My good fortune to meet W. L. Cun- 
ningham, Art Walker and Mrs. Walker at 
noon one day in Arkansas City. They took 
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me to hear a very cultured lady talk on 
Greece and the war situation as now exists. 
I got a nice lunch to boot. Thanks to the 
hosts and hostess. 

Harry Howard, of Arkansas City, is 
sponsoring a new NYA building for girls 
in the old Shell Oil building. Harry always 
picks a nice, pleasant task. 


Battling Boyle, of Arkansas City, says he 
has been forced to take a farm as a “fee.” 
I can’t think of any better security or any 
more actual grief . . . so it goes. 

Carl Ackerman, newly elected judge of 
Sedan, has moved into the court house. 
John Dalton is moving in where Ackerman 
was and John Wall is taking over the 
former Dalton office. The boys do move 
around. 

I spent an evening with Harry Janicke 
at Winfield not long ago. The evening, I 
must report, was a great success. 
hospitality was never excelled. 

Charlie Roberts, of Winfield, is back on 
the job, says he never felt better and was 
busier than right now. He let me in on 
a secret, says he bought a pair of shoes 
with a non-skid arrangement nailed on the 
inside of the sole and his troubles vanished. 
All of which reminds me that most of our 
troubles are in our feet. 

Mills Ebright is now out of the hospital. 
I haven’t seen Mills but I understand he 
has been confined at Oklahoma City. We 
are glad he is out and doing better. 

Art Relihan, of Smith Center, it was re- 
ported at the county attorneys’ meeting in 
Topeka was in the hospital at Kansas City. 
Speaking about Kansas Day—Don Little, 
of Kansas City, Kansas, started for To- 
peka; ice on the highway caused his car 
to slip into a bridge railing . . . busted the 
car and put Don in a Topeka hospital. I 
guess he is all right, several of the boys 
talked to him on the telephone. 

Walt Stumbo, of Topeka, is personnel 
man for Morrell Packing Co., at Topeka, 
having left the department of Old Age 
Assistance. Walt likes the job. 

The Wyandotte boys and Cowley County 
boys have both spoken to me several times 
about taking part in the state meeting. The 
Wyandotte boys sort of got the idea they 
were pushed out on the eastern end of the 
state and treated like stepchildren. The 
Cowley bunch have long had a rather keen 
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interest in making some sort of rebuttal to 
what Wichita has said about them on dif- 
ferent occasions. Hutchinson, “the little 
town that tried to act like a big city”—I 
know has since grown up and might want 
to prove it—have also been asked to join in 
the “Gridiron.” Then there is Salina— 
Little Old Salina—Bill Norris says it would 
be the only thing possible to get the Saline 
County boys out 100% strong. And, by the 
way, Salina has one man who can take me 
off without an effort. All in all, looks like 
an idea to me; a state-wide “Gridiron” put 
on by the state as a whole and it should get 
an Academy Award. I think it is very 
gracious of the Topeka Bar asking the out 
state boys to come in and take part. Also 
in this connection, Topeka asks me to say 
they will provide all the necessary props 
and stage equipment, along with the hall 
or theatre. 

Morris Hildreth, of Coffeyville, is in the 
army now, having left with the Guard 
about the first of the year. Roy Kirby, a 
Coffeyville boy who has been practicing at 
Oklahoma City, came home to run the 
Hildreth office. Aubrey Neele was in To- 
peka trying a case in the Supreme Court. 
Frank Leibert has opened a nifty little of- 
fice all his own in the Union Traction 
Building, as has Clement Hall. Clement 
had an appointment with a client the day 
I saw him—this proves he has at least one— 
and I hope many more. 

Elmer Columbia, from Parsons, was over 
in Chet Stevens office at Independence. I 
got there just in time to take part in the 
conference. We adjourned with something 
accomplished. 

Sullivan Lomax, of Cherryvale, says bus- 
iness is not so hot, but he does own his 
own office building, his home and his boots 
are clean. He recently remarried . . . what! 
With a new wife, who I am informed is 
a charming little lady, and his new Christ- 
mas necktie he is as happy as a bug in a 
rug—business or no business. 

Burney Dunham, of Chanute, is keeping 
the home fires burning while Jim Allen 
covers the “waterfront” in Topeka. 

Oliver Rhienhart just left the county at- 
torney’s office at Paola, moving into a new- 
ly remodeled office on the square, with new 
steel cases, rugs and furniture . . . nice 
little office. Incidentally, Oliver was in 
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Topeka at a Supreme Court hearing when 
I called. Barney Sheridan just recovering 
from an attack of flu and worried for fear 
he can’t go to Wichita with Doug Hudson, 
of Fort Scott, when Doug makes the after 
dinner speech to the Sedgwick County Bar 
on February 1. The Wichita boys always 
show the out-of-town boys a good time and 
I would like to go myself. Perry Bishop is 
down with a “strep” throat, but getting 
better now and hopes to be out soon after 
a month at home. Long illness, Perry, we 
hope you do better from now on. Willis 
McQueary, from Osawatomie, is county 
attorney-elect and has just moved over to 
Paola to take over the office. Willis will 
make a good county attorney as he likes 
the work. 


Tim Bannon, of Leavenworth, had a fire 
with the office more damaged by water 
than by fire. With a few replacements the 
office was ready to go again as usual. 

Don Hickman is now a member of the 
new firm of Faulconer, Dale & Hickman, 
at Arkansas City. 

Guy Ward, of Belleville, is in the at- 
torney general’s office. 

Jim Dye, of Ottawa, is the Director of 
Income Tax at Topeka. Jim went over 
from the State Sales Tax Division. Ralph 
Rogers, of Lincoln, and Christy, of Cald- 
well, have been moved into the Sales Tax 
Division, letting Tony Immel go over to 
the Corporation Commission. 

Willis Shattuck, of Ashland, has gone 
in as county attorney of Gray County, suc- 
ceeding Jim Lindley. Jim has opened an 
office on the main stem where he hopes to 
do some business. 

Monte Downer is county attorney-clect of 
Ford County. I saw him recently and he 
reports the fact that a county attorney earns 
what he draws in Ford County. 

The Southwest Bar had a large attend- 
ance at the winter meeting held in Decem- 
ber. This is always a gala occasion for the 
Southwest bunch. I understand Harry 
Colmery, of Topeka, made the after dinner 
speech and a good one. I had an invita- 
tion to attend but couldn’t make it, very 
much to my regret. 

George Hondros and Laurence Holmes 
have formed a partnership with offices at 
414 Wheeler - Kelly-Hagny Building, in 
Wichita. These boys are comparatively 
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newcomers to the city and are doing a good 
job of getting into the practice. Holmes 
has an office at Clearwater that he visits 
once a week. 

I went in P. K. Smith’s office recently 
and admired a picture of our esteemed and 
mutual friend, Shad Janicke, of Winfield. 
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P. K., in an indifferent manner, spoke up, 
saying, “Yeah! A doctor friend of his took 
it with an X-ray—that is the reason I have 
it.” The point I wish to make, in case 
some of you do not know it—the X-ray 
machines have made great strides in recent 
years. 














Com Kennett 


Tom Kennett was born on November 25, 1889, in Cloud County, Kansas. He attended the Con- 
cordia schools and graduated from Concordia High School in 1907. Later, he was appointed to West 
Point Military Academy, but owing to a weakened heart, he was obliged to retire from the military 
service. He entered Washington and Jefferson College where he graduated in 1913. He later attended 
the University of Pennsylvania Law School, where he graduated in 1917. Thereafter, he returned to 
Concordia, Kansas, where he was associated with his father, Homer Kennett, in the practice of the law. 
He served one term as County Attorney of Cloud County, Kansas, and in 1928 he was elected to the 
office of Judge of the Twelfth Judicial District. He was twice thereafter re-elected to this office, and 
was running for re-election without opposition at the time of his death, which occurred in Concordia, 
Kansas, on September 3, 1940. He is survived by his widow, Naomi Bowen Kennett, and his son, 
Tommy Kennett. 


He was an outstanding citizen and a most excellent judge. He was wholly without guile and was 
courteous and informal with all persons. He was always dignified, but without the slightest suggestion 
of arrogance or the spirit of the martinet. Through frail health his hold upon life for many years hung 
by a thread, yet, he was possessed of outstanding moral courage and tenacity. He sought always to 
accomplish justice. He wronged no man. 

We feel that the appraisal of the character, ability and worth of the late Tom Kennett cannot be 
expressed in better language than that employed by Charles L. Hunt, a member of the Bar of his court. 
He said: 

“Tom Kennett had a juristic soul. All great judges have it, else they would not be great judges, 
and Tom was a great judge. 


“Profound legal learning is not indispensable, as witness the immortal Marshall. Unwavering 
honesty, a princely requisite, is not enough. Cohesion of thought he must have but it alone will not 
suffice. Hard work he must endure, but it may be misdirected effort. A great yearning to be fair may 
manifest itself in unfairness. 

“Tom Kennett had all these fine qualities, be they gifts or attainment, in bounteous plenty, but 
they were only components which in some might jostle about in confusion. 


“A mind of fine precision was his natural endowment. It was enriched by four years of general 
college work and four years more in a splendid law school. For one of his studious nature none of 
these days were wasted. He lacked the vigorous combativeness of an advocate. Court room combat was 
distasteful to him, but when he was called to the bench he found the place for which destiny intended 
him. He revelled in the quagmires of legal intricacies. He conducted his court with splendid ability and 
marvelous serenity. Nothing short of hypocrisy, which he abhorred with all his being, seemed to irri- 
tate him. He could differ without dogmatism and disagree without offense. 


“Though stricken in his youth with a malady which he knew all too well would shorten his span 
of life, he was uncomplaining and unafraid. His calm philosophy was that death comes but once, the 
exact time not being a desideratum. 


“The bar alone, perhaps, knew the esteem with which he was held by members of the Supreme 
Court, and the respect they had for his judgment. There were but few reversals. And now that he is gone 
we find solace in the profound conviction that the last High Court will render a decree of affirmance of 
his useful, busy life.” 
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Colloquy: 
Joe Rogers: “How are you going to reconcile those two cases?” Charles Hudson: “H - - - I don’t 
reconcile cases. I have quit buying law books.” 
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Not the purpose of this to discuss the how or why or wherefore of this little tete-a-tete. There may 
be a lesson in it or even a moral. Anyone secking the answer may read the advance sheets of the 
last few issues. 





~ 


Whatever the world may say we know we are right, Kansas is right and the Kansas Supreme Court 
is right. Therefore all of us being right it is a very easy job to advise clients. Whenever a client comes 
back with a long face and a diminished pocketbook just look wise and casually remark, ‘You should 
have waited until the latest law came out. You know we are living in a changing world. 
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Well who wants the law to remain always the same. Law is a growth. You were taught that. It 
grew and grew during common law days and now it is spreading into full manhood with thousands upon 
thousands of new statutes, new decisions, and if you don’t watch out Mr. Hitler or some other wise man 
will tell you what the law is and there will be NO APPEAL. 





> 


Do we appreciate living in a democrcay (of course that word is misused by the best scholars) and 
if we do, why don’t we quit whining about it and accept a changing law in a changing world? Just 
have to move the old dried up bones and strike a new gait, that’s all. 





~ 


Now let’s ask a question and answer it, “Do we have enough preemptory challenges in a criminal 
case?” “Yes, too many.” “Why,” you say “the very idea.” And add, “You're just one of those lazy 
judges who don't want to give a poor defendant a chance.” Perhaps. 

During the last three terms of court a record was kept and we found that not in a single case were 
all the challenges allowed by law actually used. In fact only about sixty per cent. The prosecution used 
more challenges than the defendant. This represents all kinds of criminal cases. Then you say that 
Sedgwick county lawyers are not so particular. Maybe so, maybe not. It might be that our system of 
drawing jurors has something to do with it. 
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Again, let me repeat, if judges were given the responsibility of selecting jurors, there would be fewer 
mistrials, and more exact justice would be rendered. 
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We do not have any figures on civil cases because we follow the system of placing eighteen men in 
the jury box and allowing each side to strike out three. It is quite noticeable that the attorneys are all the 
time met with the problem that they do not know whom to remove. In fact sometimes they just leave it 
to the court. When, by reason of a shortage of jurors, we follow the old system, it is seldom that either 
side removes more than one or two. 
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But, you say, “We ought to have the right.” And perhaps you are right. 
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It looks from this angle as if there ought to be a reorganization of the judicial system of Kansas 
so as to more evenly distribute the jury and court work. Just take a glance into the last report of the 
Judicial Council. 

Take these figures—Total civil jury cases tried, 509. In Sedgwick County, 142. Criminal jury cases, 
—- 298. In Sedgwick County, 43. Let’s not pursue this any further. Figures are after all terrible 


Look at the Supreme Court a minute. Cases disposed of in 1928, total 676. In 1940, total 496. 
Submitted in 1928, total 476. In 1940, total 349. Of all the cases appealed during thirteen years, about 
one-third were dismissed without final action by the court. Yes, you gpessed it. You haven't read the 
Judicial Council report. Lots of real information in it. 

Then we received another bulletin and, terrible to contemplate, we note that taking a nine-year aver- 
age Judge Sommers is losing by division of his district, 710 of a total of 1072 cases. What are you 
going to do, Judge, during the next four years? We respectfully suggest that your district and the 
eighteenth be combined and then by an equal division, we all will have plenty of work. Isn’t it wonder- 
ful what a beautiful patchwork we are making of our judicial system! 

What about the 25th district, the 2nd district, the 35th district? Oh, what's the use. Quit thinking 
and quit figuring. We're not overworked in the eighteenth, even if we do have the heaviest case load. 
But if some legislator should get out his pencil and paper and really get after the facts, what would 
happen? Probably a reduction in salaries and an increase in the number of judges. 

Just heard an optimistic report. Judge O. W. Helsel says business is good. Let’s hope the same re- 
ports can be made by each and all of you. 
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Turning now to a Michigan report: “The results of the pre-trial procedure developed in Wayne 
county (Detroit) circuit court are the most striking feature. In 1938 out of 5,839 cases ready for trial, 
3533 or over 60 per cent were finally disposed of without trial.” Only a very few Kansas lawyers heard 
a discussion of this method at the American Bar Association meeting held in Kansas City. It is a rather 
simple procedure. What it amounts to, is that when issues are made up cases are referred to one judge 
who meets with the lawyers, eliminates all uncontested matters and makes settlements where possible. Of 
course with the possible exception of Wyandotte and Sedgwick counties it would not work successfully in 
Kansas without a reorganization of courts. 

“All probate judges should be lawyers.” This is a very brief excerpt from a paper by Prof. Thos. 
Edgar Atkinson of the University of Missouri. In it he calls attention to Kansas by saying, “The Judicial 
Council’s draft (of the probate code) included a provision that only past probate judges and members of 
the bar, should be eligible to the office. This was stricken from the code by the legislature.” He calls at- 
tention to the fact that probate judges in Kansas need have only the qualifications of justices of the 

with the latter limited to a jurisdiction of $300. While the former are “deemed competent to settle 
million-dollar estates of lands and goods.” As remarked before, Kansas is always right. 

Forgetting for the moment that we are lawyers, what is it about the Kansas complex that determines 
so definitely that just anyone who can get the most votes from friends, neighbors and party partisans is 
to be intrusted with one of the most sacred things of our existence, the disposal of our property after 
we are through with it? Granted that there are a lot of good, human, plain, common-sense people oc- 
cupying positions as probate judges, still what is the use of people studying to become lawyers, experts in 
such matters, and then entrusting them to amateurs? Perhaps you know why. I posed that question to 
a lawyer from a nearby district and he said, “You know we have just the finest old fellow ever was for 
probate judge and we lawyers just lean on him.” The pity of it. 

Perhaps you can answer this question: Why is lack of legal education and accomplishments the best 
recommendation for appointment to a board which exercises judicial functions? 

-— another. When is Kansas going to adopt the ten-to-two or nine-to-three verdict in civil jury 
cases 

1941. For this year, what is the most important matter in the state from a legal standpoint? Are 
you primarily interested in any helpful matter? Or are you going to continue to be indifferent? Is it not 
true that we permit others to guide us instead of ourselves becoming leaders? The easy way is not the 
short way but in the end the difficult and long way. 




















Congress and 
Forty-three State Legislatures 
Convene in 1941 


New legislation is again inthe making. Dur- 
ing the critical year 1941 chapter after chapter 
of new laws will be enacted changing your 
statute and code sections and affecting your 
session laws. 


The Shepard services, issued periodically, keep 
you abreast of the changes in the law. They 
also keep you advised as to the latest decisions 
of the courts in the construction of the existing 
or new laws that are in the making. 


Shepard’s Citations is compact, convenient, 
accurate, economical and up to date. It has 
always been extremely useful to lawyers. To- 
day, it is indispensable. 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 























OU CAN’T PRACTICE LAW BY MAIL 


DiD YOU ever attempt to have a client execute a will by mail? 
If so, the following experience of an attorney will bring back 
recollections of the difficulties involved. 


There was a voluminous exchange of letters and the usual 
frequent change of mind as to minor beneficiaries. The 
came back an undated will, and the attorney after con- 
sulting the annotation in 6 A.L.R. 1455, on dating wills, 
decided that it might be desirable to have it re-executed. 
The final indignity, however, occurred when the carbon 
copy was returned with this notation: “I’m tearing up 
one copy so my husband won’t run across it.” All hope 
fled upon examination of the annotation in 48 A.L.R. 297 
on destruction of one copy as revocation of the other. 


Yes, you need your clients before you, and you need your books 
and you need the quick information available in the 13,000 anno- 
tations in American Law Reports covering practical questions 
such as these. 
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The most complete — the most convenient to 
use. Modern Pocket Part Service will always 
keep the set up-to-date 
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COOK THE NEW WAY! 
oth GAS iti hes 




















was NEW in the modern gas ranges— 
the C.P. Certified Performance Gas 
Ranges? 


First of all, there is new speed from faster, 
new-type top burners — faster pre-heating 
ovens and broilers to save cooking time. Then 
it is possible to save on food with waterless 
cooking on the new simmer burners that pre- 
vent vegetables from ‘‘boiling away” or from 
the low temperature ovens that reduce meat 
shrinkage and tenderize the cooking of less 
expensive cuts of meats. Fuel cost, too, is less 
because the new burners use less gas and sci- 
entific insulation reduces heat loss from oven 
and broilers. 


These are a few of the advantages of the 
modern C.P. Gas Ranges. 




















THE GAS SERVICE COMPANY 


@ A CITIES SERVICE COMPANY @ 




















Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features That Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 


Two-Channel Radio 

Circulating Ice Water 

Complete Electrical Outlets 
Showers Over All Baths 

Bed Reading Lamps 

Complete Banquet Facilities 
Beauty and Barber Shop 

Kit Kat Coffee Shop and Pup Lunch 





It Costs No More to Stay at the Best 


The ALLIS 


A FRIENDLY HOTEL 


BARNEY L. ALLIS, President FRANK L. RIPPLE, Manager 
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The Case 
of Good Light 
y in Your Office . . . 


* Good light reduces the eye-strain which 
causes fatigue, headaches, and irritability. 

* By reducing fatigue, good light helps re- 
duce the number of mistakes which grow in 
proportion to fatigue. These mistakes are 
many times more expensive than the cost of 
good lighting. 

* Good lighting helps make your office 
look cheerful and business-like — the kind 
of a place clients like to come back to. 

* Good lighting improves employee mo- 
rale—an asset that is worth real money. 

These advantages of good light were not 
“dreamed up” out of thin air. They were 
arrived at only after many experiments and 
from observation of good lighting in offices 
just like yours. 

Why not get the complete story of good 
light—what it can do for you? Learn how 
easily and inexpensively you can have good 
light. Just call for a KG&E lighting ex- 
pert. He’s at your service without charge 
or obligation. 


KANSAS %3 ELECTRIC COMPANY 








Wichita -Newton-E] Dorado-Arkansas City - Pittsburg - Independence 




















zg men who aided Alexander 

I Graham Bell in the invention of 

the telephone are perpetuated today 

in many of the policies, and even ia 

the form of organization, of your tele- 
phone service. 


Things ee 


Betz himself, the young inventor... 
you may today his place is taken by Bell Tele- 
phone Laboratories, with its countless 
improvements to the telephone art. 


not know... rete ade 


Tsomas A. Watson, making with his 

about your own hands the first telephones . . . to- 

day his place is filled by the great 

. l h shops of Western Electric Co., which 

€ ep one supplies at a saving the materials 
needed in the Bell System. 


e : v7 5 


Gazporer G. Hussarn, first business 
adviser of the infant telephone indus- 
try ...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to telephone lines and equipment. 

In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comes in the end the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone orgaa- 
ization these men created have 
gone to give good telephone 
service at fair cost to the user. 


SOUTMWESTERN BELL TELEPHONE COMPANY 
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IMPORTANT—KEEP THIS AD 


COMPLETE BANKRUPTCY BIND YOUR BAR JOURNAL 
SCHEDULES FILE 
Including New Statement of Affairs | Fy)) Cloth, per Volume_______- $2.25 


Two to Four Sets, cachs___~__~"1.60 | Full Buckram, per Volume... 2.75 
Four or More Sets, each....__- 1.25 | Full Leather, per Volume---_--_- 4.75 


THE WICHITA EAGLE PRESS @ Wichita 




















NATURAL PREFERENCE 


* 
is given the advertisers in The Journal by the attorneys of Kansas. 


Low yearly rates make The Journal a profitable medium for all 
who solicit the patronage of Kansas attorneys. 


* 


The Journal Publication Office 


319 South Market Wichita, Kansas 














